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PREFACE. 



The plan of this small work is one whicli is familiar 
to Law Stadents. It consists of an Introductory 
Chapter, briefly epitomising the Taxious changes in 
the Law and Practice of Bankruptcy effected by 
the recent Act, followed by an exhaustive series 
of questions and answers on the Act, interspersed 
with a few on the law, practice, and procedure in 
bankruptcy selected from the questions whicli have 
been asked at the various examinations of the In- 
corporated Law Society, with such alterations as 
are necessary to adapt them to the altered state 
of the law. In an Appendix are placed a Time 
Table, a list showing the nature of the resolutiona 
necessary in paiiiicular cases, and a few sections 
of the new Act which have intentionally not been 
referred to in the former part of the work, but 
which are inserted in the Appendix, so that the 
student may have in this book all the provisions 
of the Act of any interest or service to him. 

The Author trusts that the work may be of 
use to those for whom it is intended, and that 
his efforts to avoid any errors have been fairly 
successful. 

William J, S. Scott. 

Newcastle-upon-Tyne. 
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INTKODUCTION. 



It is proposed in this Introduction to set forth in as Intboduc- 
concise a manner as is consistent with clearness the '^^^^' 
principal changes effected in the Bankruptcy law 
and practice by the new Act. 

In order to give the Court jurisdiction, it is neces- 
sary, as formerly, that one or more acts of bankruptcy 
shall have been committed by the debtor. The old 
acts of bankruptcy are retained, with the exception 
of that by means of a debtor's summons, for which 
is substituted the somewhat analogous procedure of 
a bankruptcy notice. This can, however, only be 
used by a creditor who has obtained final judgment 
against the debtor for any amount. It is no longer 
necessary, in order to render seizure and sale of the 
debtor's goods under an execution an act of bank« 
ruptcy, that the debt should amount to £50. Notice 
by a debtor to any of his creditors that he has sus- 
pended or is about to suspend payment of his debts 
is a new act of bankruptcy, and one which, it is 
considered, will be of widespread utility, and 
occasionally of mischief. And, probably in conse- 
quence of the decision id Ex parte Stuhhim^ re 

B 



2 BANKRUPTCY ApT, 1883. 

iNTRODuc Wilkinson (L. E. 17 Ch. D. 68; 60 L. J. Ch. 647; 
I!!!!' 29 W. K. 653 ; 44 L. T. (N. S.) 877), that a voluntary 
transfer, impeachable only on the ground of its being 
a preference of a particular creditor, is not itself an 
act of bankruptcy, it has now been provided that 
a conveyance or transfer of or charge on property 
which would be void as a fraudulent preference is 
also to constitute an act of bankruptcy (s. 4). 

The distinction between traders and non-traders 
is not continued: 

A debtor having committed an act of bankruptcy, 
it is open to him or to any one or more of his credi- 
tors to take proceedings in bankruptcy. Such pro- 
ceedings are to be commenced by a bankruptcy 
petition, presented either by one or more creditors 
or by the debtor, on the hearing of which the Court 
may make an order, called a receiving order, for the 
protection of the estate (s. 5). 

The system of liquidation or composition in lieu 
of bankruptcy which formed such an important 
feature in the Act of 1869 is not continued, but it 
will be seen later on that it is in some measure 
revived in a more guarded form. 

The debt of the petitioning creditor must amount 
to £60 as before; but it may be a debt payable 
either immediately, or "at some certain future time" 
(s. 6). 

The act of bankruptcy must have occurred within 
three months before the presentation of the petition. 
Under the previous Act it was sufficient if it 
occurred within six months. 

After the presentation of the petition, and before 
a receiving order is made, the Court may, if it is 
shown to be necessary for the protection of the 
estate, appoint the official receiver to be interim 
receiver of the debtor's property (s. 10). 
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The Court may also, at any time after the presen- Introduc- 

tation of a petition, stay any action, execution, or ' 

other legal process against the person or property of 
the debtor, and any Court in which proceedings are 
pending against the debtor may, on proof of the 
presentation of a petition, stay the proceedings or 
allow them to continue on terms (s. 10). 

On the making of a receiving order the official 
receiver is constituted receiver of the debtor's pro- 
perty, and thereafter no creditor to whom the debtor 
is indebted in respect of any debt provable in bank- 
ruptcy is to have any remedy against the property 
or person of the debtor in respect of the debt, or to 
commence any proceedings without leave of the 
Court (s. 9). The powers of secured creditors are, 
however, not to be affected (s. 9). 

It should be observed that the order has not the- 
effect of making the debtor a bankrupt, although 
the proceedings may eventuate in bankruptcy. 

The official receiver is empowered, on the applica- 
tion of any creditor, to appoint a special manager of 
the debtor's estate or business, to act until a trustee 
is appointed, with such powers (including any qf the 
powers of a receiver) as may be entrusted to him by 
the official receiver (s. 12). If no special manager 
is appointed the official receiver is to act as manager 
(s. 70). 

The debtor is to make out and submit to the 
official receiver a statement of his affairs, and fur- 
nish him with such information as he may require ; 
and if he fails to do so may be adjudged bankrupt 
(s. 16). 

The official receiver is to summon the first meet- 
ing of creditors for a date within 14 days from the 
date of the receiving order, unless the Court for any 
special reason deems it expedient that it be held 

B 2 
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' ^^Tjos^ ^^^ ' ^^* ^®^ *^""^ seven days' notice by advertise- 
— U ment is to be given of the time and place of meeting, 
and the receiver is also to send notice to each credi- 
tor, accompanied by a summary of the debtor's 
statement of afi&irs, including the causes of his 
failure, and any observations thereon which the 
ofScial receiver may think fit to make. (1st Sch. 
rr* 1-3.) 

The purpose of the first meeting is to consider 
whether a propot<al for a composition or scheme of 
arrangement should be entertained, or whether it is 
expedient that the debtor should be adjudged bank- 
rupt, and generally as to the mode of dealing with 
the debtor's property (s. 15). 

The chairman of the first meeting is to be the 
official receiver, or some person nominated by him. 
(1st. Sch. r. 7.) 

A creditor is not to be entitled to vote at any 
meeting, unless his proof has been lodged before the 
time appointed for the meeting. (1st Sch. r. 8.) A 
creditor who has lodged a proof may examine the 
proofs of other creditors before the first meeting, 
and at all reasonable times. (2nd Sch. r. 7.) 

Creditors on bills or promissory notes cannot vote 
unless they are willing to treat the liability of every 
person liable thereon antecedently to the debtor, 
and against whom a receiving order has not been 
made, as a security in their hands, and to estimate 
the value thereof, and for the purposes of voting, 
but not of dividend, to deduct the same from their 
proofs. (1st Sch. r. 11.) 

Proxies are to be of two kinds — General and 
Special. A general proxy is one given by a creditor 
" to his manager or clerk, or any other person in his 
regular employment." A special proxy is one given 
" to any person to vote at any specified meetings 
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for or against any specific resolution; or for or Introduc- 

against any specified person as trustee, or member of .* 

a Committee of Inspection." (1st Sch. rr. 17, 18.) 

Proxies are to be in a prescribed form, issued by 
the official receiver or trustee, and every insertion 
therein is to be in the handwriting of the person 
giving the proxy. A proxy is not to be used unless 
it is deposited with the official receiver or trustee 
before the meeting at which it is to be used. 
(1st Sch. rr. 16, 19.) 

An important provision has been introduced for 
preventing the abuse of the proxy system. Any 
solicitation used on behalf of a trustee or receiver 
in obtaining proxies, or in procuring the trusteeship 
or receivership, except by the direction of a meeting 
of creditors, renders the person by whom or on whose 
behalf such solicitation is exercised liable to be de- 
prived of his remuneration. And no person acting 
under a general or special proxy is to vote in favour 
of any resolution which would place himself, his 
partner, or employer, in a position to receive re- 
muneration out of the debtor s estate otherwise than 
as a creditor rateably with the other creditors. 
But a person who holds special proxies to vote for 
himself as trustee may do so. (1st Sch. rr. 20, 26.) 
The chairman of a meeting is to cause minutes of 
the proceedings to be entered in a book, and such 
minutes are to be signed by him or the chairman of 
the next meeting. (1st Sch. r. 25.) 

Wheie the Court makes a receiving order it is to 
hold a public sitting fur the examination of the 
debtor upon oath as to his conduct, dealings, and 
property. Any creditor who has tendered a proof, 
or his representative authorised, in writing, may 
question the debtor concerning his affairs and the 
causes of his failure. The official receiver is to take 
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iNTRODuc- part in tii3 examination, and, if authorised, may 

, .* employ a Bolioitor with or without counsel. If a 

trustee is appointed before the examination is con- 
cluded he may take part therein (s. 17). 

The creditors may at the first meeting, by a 
special resolution (t.e. a resolution decided by a 
majority in number and three-fourths in value of 
the creditors present personally or by proxy, at the 
meeting and voting on the resolution (s. 168), resolve 
to entertain a proposal for a composition in satis- 
faction of their debts, or a proposal for a scheme of 
arrangement of the debtor's affairs. 

If the creditors do so resolve, a subsequent meeting 
is to be summoned by the official receiver for the 
purpose of accepting the composition or scheme, but 
is not to be held until after the public examination 
of the bankrupt is concluded. At such meeting the 
composition or scheme may be accepted by a resolu- 
tion passed by a majority in number representing 
three-fourths in value of all the creditors of the 
bankrupt who have proved. The notice convening 
such subsequent meeting is to state generally the 
terms of the proposed composition or scheme, and 
be accompanied by a report of the official receiver 
thereon. Any creditor who has proved can express 
his assent or dissent by a letter addressed to the official 
receiver in the prescribed form, so as to be received 
by him not later than the day preceding the meet- 
ing, and such creditor is to be taken as being present 
and voting (s. 18). 

The composition or scheme having been accepted, 
the debtor, or the official receiver, may apply to the 
Court to approve it, and notice must be given of the 
time appointed for hearing the application to each 
creditor who has proved (s. 18). 

Before giving its approval, the Court is to hear a 
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report of the official receiver as to the terms of the Introduo 

TION 

composition or scheme, and as to the conduct of the .* 

debtor, and any objection which may be made by or 
on behalf of any creditor. If the Court is of opinion 
that the terms are not reasonable, or are not calcu* 
lated to benefit the general body of creditors, or in 
any case in which the Court is required under the 
Act, where the debtor is adjudged bankrupt, to re- 
fuse his discharge, the Court muatj or if any such 
fiBU>ts are proved as would under the Act justify the 
Couit in refusing, qualifying or suspending the 
debtor's discharge, the Ci)urt may, in its discretion, 
refuse its approval (s. 18). 

If the creditors at the first meeting, or any ad- 
journment thereof, by ordinary resolution (i.e. a 
resolution decided by a majority in value of the 
creditors present^ personally or by proxy, and voting 
on the resolution (s. 168), resolve that the debtor 
be adjudged bankrupt, or pass no resolution, or 
if the creditors do not meet, or if a composition 
pr scheme is not accepted or approved within 14 
days after the conclusion of the examination of 
the debtor, or such further time as the Court may 
allow, the Court is to adjudge the debtor bank- 
rupt, and thereupon his property is to become 
divisible among his creditors, and is to vebt in a 
trustee (s. 20). 

Where a debtor is adjudged bankrupt, or the 
creditors have resolved that he be adjudged bank- 
rupt, the creditors may, by ordinary resolution, ap- 
point a trustee, or they may leave his appointmenli 
to the Committee of Inspection. The trustee must 
give security to the satisfaction of the Board of 
Trade, and the Board, if satisfied with the security, 
is to certify the appointment, unless they object to 
the appointment on the ground (1) that it has not 
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iNTRODDc- been made in good faith by a majority in value of 

, [ the creditors voting ; or (2) that the person appointed 

is not fit to act ; or (3) that his connection with or 
relation to the bankrupt or his estate or any par- 
ticular creditor, makes it difficult for him to act 
impartially in the interests of the creditors (s. 21). 

If a trustee is not appointed by the creditors with- 
in four weeks from tbe adjudication, or in the event 
of negotiations for a composition or scheme being 
pending at the expiration of those four weeks, then 
within seven days from the close of those negotia- 
tions, the Board of Trade is to appoint a trustee, 
but the creditors may subsequently appoint a trustee 
instead of the one appointed by the Board (s. 21). 

During a vacancy in the office of trustee the 
official receiver is to act as trustee (s. 70). 

The creditors qualified to vote, may at their first 
or any subsequent meeting appoint from among the 
creditors qualified to vote, or the holders of general 
proxies or general powers of attorney from such 
creditors, a committee of inspection of not more than 
five nor less than three persons (s. 22). If a committee 
is not appointed, any act or thing, or any directions 
or permission authorised or required to be done* by 
the committee, may be done or given by the Board 
on application by the trustee (s. 22). 

The creditors may at any time after adjudication, 
by special resolution, resolve to entertain a proposal 
fjr a composition or scheme, and thereupon the 
game proceedings are to ensue as in the case of a 
composition or scheme accepted before adjudication^ 
and the Court may annul the bankruptcy. And if 
the composition or scheme cannot or is not carried 
out, the Court may again adjudge the debtor 
bankrupt, and annul the composition or scheme 
(s. 23> 
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A bankrupt may apply to the Court for an order of Introduce 

discharge, but the application is not to be heard until L* 

after his public examination is concluded. Notice 
of the day appointed for hearing the application is 
to be published and also sent to each creditor. On 
the hearing, the Court is to take into consideration 
a report of the official receiver as to the bankrupt's 
conduct and affairs, and may either grant or refuse 
an absolute order of discharge, or suspend the 
operation of the order for a specified time, or grant 
it subject to conditions as to future earnings or 
income or after-acquired property. Under certain 
circumstances the Court is bound to refuse the dis- 
charge. The application is to be heard in open 
Court, and the Court may hear the official receiver, 
the trustee, and any creditor, and take evidence 
(s. 28). 

The provisions of section 54 of the Act of 1869, 
under which an undischarged bankrupt is protected 
for three years from the close of the bankruptcy, are 
not re-enacted, and the Court is empowered to make 
it one of the conditions on which it grants an order 
of discharge that the bankrupt consents to judgment 
being entered against him by the official receiver or 
trustee for any balance of the debts provable under 
the bankruptcy which is not satisfied at the date of 
his discharge, thus giving the creditors a kind of 
statutory security upon the debtor's after-acquired 
property (s. 28.) 

An undischarged bankrupt obtaining credit to 
the extent of £20 or upwards from any person, 
without informing such person that he is an un- 
discharged bankrupt, will be guilty of a mis- 
demeanour, and may be dealt with- and punished as 
if he had been guilty of a misdemeanour under the 
Debtor's Act, 1869 (s. 31). 
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^^^^^^^ A bankrupt cannot sit or vote in the House of 
Lords, or be elected to, sit, or vote in the House of 
Commons, or be appointed or act as a justice of the 
peace, or be elected to or hold the office of mayor, alder- 
man, or town councillor, guardian, overseer, member 
of a sanitary authority, school board, highway board, 
burial board, or select vestry. The disqualification 
does not cease until the adjudication has been 
annulled, or the bankrupt has obtained from the 
Court his discharge with a certificate that his 
bankruptcy was caused by misfortune without any 
misconduct on his part (s. 32). 

Where a creditor has issued execution against 
the goods or lauds of a debtor, or has attached any 
debt due to him, he is not to be entitled to retain 
the benefit of the execution or attachment against 
the trustee, unless he has completed the execution 
or attachment (in the case of the goods by seizure 
and sale, in the case of the land by seizure or the 
appointment of receiver where the interest is 
equitable, and in the case of the debt by its receipt), 
before the date of the receiving order, and before 
notice of any petition or available act of bankruptcy 
(s. 46). 

The first dividend, in the absence of sufficient 
reason to the contrary, is to be distributed within 
four months from the first meeting, and subsequent 
dividends at intervals of not more than six months 
(s. 68). 

- The trustee, with the permission of the committee, 
may make the bankrupt an allowance (s. 64). 
Under the previous Act an ordinary resolution of a 
general meeting of creditors was necessary to enable 
the trustee to do this. 

The Board of Trade are to appoint official 
receivers of debtor's estates^ and such receivers are 
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to be attached to the various Coin-ts, and to act Jntroduc- 

TION 

under the general authority and directions of the .' 

Board, but are also to be oflBcers of the Court to 
which they are respectively attached (s. QQ^ 

The duties of the f»fficial receivers have relation 
both to the conduct of the debtor and to the adminis- 
tration of his estate (See questions, 166, 167, 'posi). 
They may also, for the purpose of affidavits, verify- 
ing proofs, petitions, or other proceedings under the 
Act, administer oaths (s. 68). 

The remuneration of the trustee is to be fixed by 
an ordinary resolution of the creditors, or by the 
committee of inspection, and is to be in the nature 
of a commission or percentage, of which one part is 
to be payable on the amount realised, and the other 
part on the amount distributed in dividend. If one- 
fourth in number or value of the creditors dissent, 
or the bankrupt satisfies the Board that the re- 
muneration is unreasonably large, the Board is to 
fix the amount (s. 72). 

The trustee is to pay all money received by him 
to the Bankruptcy Estates Account of the Board at 
the Bank of England, unless the Board allows such 
payments to be made into a local bank (s. 74). A 
trustee retaining ii) his hands for more than 10 da} s 
more than £50 or other authorised sum, is subject 
to penalties (s. 74). He is to have his accounts 
audited not less than twice in each year by the 
Board, and one copy of the account when audited is 
to be filed by the Board, and another with the 
Court, and each is to be open to the inspection of 
creditors or the bankrupt or any person interested 
(s. 78). 

The trustee may be removed from office by an 
ordinary resolution of creditors at a meeting specially 
called for the purpose (s. 86). The Act of 1869 
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uiNTRODuo- required a special resolution. He may also te 
^^^^' ■ removed by the Board for misconduct or failure 
to perform duties, but if the creditors by ordinary- 
resolution disapprove, the trustee or the creditors 
may appeal against the removal to the High Court 
(s. 86). 

The vote of the trustee, or of his partner, clerk, 
solicitor, or solicitor's clerk is not to be reckoned in 
the majority required for passing any resolution 
affecting the trustee's remuneration (s. 88). 

The Board is given large powers of control over 
the trustee (s. 91). 

The London Bankruptcy Court is consolidated 
with the Supreme Court, and its jurisdiction is 
transferred to the High Court (s. 93), one of the 
judges of which is to be from time to time assigned 
by the Lord Chancellor to t^an^act and dispose of 
bankruptcy business (s. 94). 

Provision is made for the transfer of proceedings 
from one Court to another Court, and where the 
parties to the proceedings, or one of them, and the 
judge of the County Court so desire, any question 
of law may be raised in the form of a special case 
and determined in the first instance in the High 
Court (s. 97). 

A partneriShip or a person carrying on business 
under a partnership name may take proceedings, or be 
proceeded against, under the Act in the name of the 
firm (s. 115). 

The jurisdiction and powers under section 5 of the 
Debtor's Act, 1869, now vested in the High Court, 
may be assigned to and exercised by the judge to 
whom bankruptcy business is assigned, and may be 
delegated to the bankruptcy registrars of the High 
Court, County Courts within the jurisdiction of 
which a judgment debtor is or resides, are to have 
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jurisdiction under see. 6 of the Debtor's Act, 1869, Introduce 

although the judgment debt is over £50. Instead L* 

of an order for committal of the judgment debtor, 
the Court may, with the consent of the judgment 
creditor, muke a receiving order against the debtor 
(s. 103). 

Appeals are to lie from a County Court direct to 
the Court of Appeal ; from the High Court to the 
Court of Appeal ; and from the Court of Appeal, with 
leave of that Court, to the House of Lords (s. 104). 

Where a petition is presented by or against a 
debtor whose property appears to be under £300 in 
value, the Court may make an order for admin^'stra- 
tion in a summary way. If the debtor is adjudged 
bankrupt, the official receiver is to be trustee, and 
there is to be no committee of inspection ; but the 
creditors ma}' by special resolution resolve to 
appoint their own trustee, and thereupon the 
bankruptcy is to proceed as if an order for summary 
administration had not been made (s. 121). 

Where a debtor against whom judgment has been 
obtained in the County Court is uniible to pay the 
amount forthwith, and alleges that his whole in- 
debtedness does not exceed £50, the County Court 
may make an order providing for the administration 
of his estate, and the payment of his debts by 
instalments or otherwise, subject to any conditions 
as to his future earnings or income which the Court 
may think fit. The order has the effect of depriving 
any creditor of any lemedy without leave of the 
Court, against the person or property in respect of 
any debt' which has been notified to the Court 
(k. 122). 

A petition may be presented praying for an order 
for the administration of the estate of a deceased 
debtor under the Bankruptcy Law, but such a 
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Jntroduc- petition is not to be presented wliere ordinary pro- 
!^- ceedings for administration have been commenced 
in any Court. Upon an order being' made, the 
■ property of the debtor is to vest in the official 
receiver, as trustee, and he is to proceed to realise 
and distribute the sums according to the Ao(t 
(s. 1 25> 

Sales by the sheriff for sums exceeding £20 are to 
be by public auction, and the sheriff is not under a 
writ of elegit to deliver the goods of a debtor, and 
a writ of elegit is not to extend to goods (s. 145, 6). 



( 15 ) 



PART I. 

Proceedings from Acts of Bankruptcy to Dis- 
charge. 

Acts of Bankruptcy. 

(1.) When does a debtor commit an act of When 
bankruptcy ? debtor 

T -L x» xi x" n • commits 

in each of the loUowing cases : — act of bank- 

(1.) If in England or elsewhere he makes a ruptcy. 
conveyance or assignment of his property to a 
trustee or trustees for the benefit of his creditors 
generally : 

(2.) If in England, or elsewhere, he makes 
a fraudulent xx)nveyance, gift, delivery, or 
transfer of his property, or of any part thereof: 

(3.) If in England or elsewhere he makes any 
conveyance or transfer of his property or any 
part thereof, or creates any charge thereon 
which would be void as a fraudulent preference 
if he were adjudged bankrupt : 

(4.) If with intent to defeat or delay his 
creditors he does any of the following things*, 
namely : 

Departs out of England, or, 

Being out of England, remains out of 
England, or. 

Departs from his dwelling-house, or 

Otherwise absents himself, or 

Begins to keep house : 

(5.) If execution issued against him has 
been levied by seizure and sale of his goods 
under process in an action in any Court, or in 
any civil proceeding in the High CourU 
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(6.) If he files in the Court a declaration of 
his inability to pay his debts, or presents a 
bankruptcy petition against himself: 

(7.) If a creditor has obtained a final judg- 
ment against him for any amount, and execu- 
tion thereon not having been stayed, has 
served on him in England, or, by leave of 
the Court, elsewhere, a bankruptcy notice 
under the Act, requiring him to pay the 
judgment debt in accordance with the terms of 
the judgment, or to secure or compound for it 
to the satisfaction of the creditor or the Court, 
and he does not, within seven days after 
service of the notice, in case the service is 
effected in England, and in case the service is 
effected elsewhere, then within the time limited 
in that behalf by the order. giving leave to 
effect the service, either comply with the i e- 
quirements of the notice, or satisfy the Court 
that he has a counter-claim, set-off, or cross 
(demand, which equals or exceeds the amount of 
the judgment debt, and which he could not set 
up in the action in which the judgment was 
obtained : 

(8.) If the debtor gives notice to any of his 
creditors that he has suspended, or that he is 
about to suspend, payment of his debts (s. 4). 
Res^^lt of (2.) What immediate result may follow from the 

committal committal of an act of bankruptcy ? 
bank- ^ ^^^ Court may, on the hearing of a bank- 

ruptcy, ruptcy petition, presented either by a creditor or 

by the debtor, make an order, called a receiving 
On what Order, for the protection of the estate (s. 5). 

condition (3.) A debtor having committed one or more acts 

may credi- ^^ bankruptcy, on what conditions may a cr6ditor 
tion be present a bankruptcy petition against him ? 

presented. 
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A creditor is not entitled to present a bank- 
mptoy petition against a debtor unless — 

(1.) The debt due from the debtor to the 
petitioning creditor, or if two or more creditors 
join in the petition, the aggregate amount of 
debts due to the several petitioning creditors, 
amounts to fifty pounds, and 

(2.) The debt is a liquidated sum, payable either 
immediately or at some certain future time; and 
(3.) The act of bankruptcy on which the peti- 
tion is grounded has occurred within three 
months before the presentation of the petition ; 
and 

(4.) The debtor is domiciled in England, or 
. . has, within a year before the date of the presen- 
tation of the petition, resided or had a dwelling- 
house or pl«ce of business in England (s. 6). 
(4.) What course must a secured creditor take Petition by 
who wishes to present a bankruptcy petition against ^^^^f®^ 
his debtor? 

He must, in his petition, either state that he is 
willing to give up his security for the benefit of 
the creditors in the event of the debtor being 
adjudged bankrupt, or give an estimate of the 
value of his security. In the latter case, he may 
be admitted as a petitioning creditor to the ex- 
tent of the balance of the debt due to him, after 
deducting the value so estimated in the same 
manner as if he were an unsecured creditor 
(s. 6). 
(5.) What evidence is required upon the hearing Evidence 
of a bankruptcy petition presented by a creditor ; ^®^^*^®^ ** 
and what course may the Court take if satisfied with 
the evidence ? 

A creditor's petition must be verified by affi- 
davit of the creditor, or of some person on his 
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behalf having knowledge of the facts, and on. 
the hearing proof must be given (1) Of the debt 
of the petitioning creditor ; (2) Of the service of 
the petition, and (3) Of the act of bankruptcy, 
or, if more than one act of bankruptcy is alleged 
in the petition, of some one of the alleged acts 
of bankruptcy. 

The Court, if satisfied with the proof, may 
make a receiving order in pursuance of the peti- 
tion, but if not satisfied with the proof of the 
petitioning creditor's debt, or of the act of bank- 
ruptcy, or of the service of the petition, or is 
satisfied by the debtor that he is able to pay his 
debts, or that for other sufficient cause no order 
ought to be made the Court may dismiss the 
petition (s. 7). 
When pro- (6.) In what cases may proceedings on a bank- 
may^be* ri^ptcy petition by a creditor be stayed ? 
stayed^ Where the debtor appears on the petition, and 

denies that he is indebted to the petitioner, or 
that he is so indebted to such an amount as would 
justify the petitioner in presenting a petition 
against him, the Court, on such security (if any) 
being given as the Court may require for pay- 
ment to the petitioner of any debt which may 
be established against him in due course of law, 
and of the costs of establishing the debt, may 
instead of dismissing the petition stay all pro- 
ceedings on the petition for such time as may 
be required for trial of the question relating to 
the debt, and when the act of bankruptcy 
relied on is non-compliance with a bankruptcy 
notice, the Court may stay or dismiss the peti- 
' tion on the ground that an appeal is pending 
from the judgment (s. 7). The Court has also 
a general power to make at any time, for suffi- 
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cient reason, an order staying the proceedings 
tinder a bankruptcy petition, either altogether 
or for a limited time, on such terms and subject 
to such conditions as the Court may think just 
(s. 109). 
(7.) Where proceedings on a bankruptcy petition Fresh peti 
have been stayed, is it open to any other creditor to ^^^'^ *^*^^* 
present a fresh petition ? ings 

Yes, the Court may, if by reason of the delay stayed. 
caused by the stay of proceedings, or for any 
other cause, it thinks just, make a receiving 
order on the petition of some other creditor, and 
shall thereupon dismiss, on such terms as it 
thinks just, the petition in which proceedings 
have been stayed (s. 7). 
(8.) A creditor, or a debtor, who has presented a Abandon- 
petition wishes to abandon it. What course must ^^^^ ^^ 
betake? P^"""""" 

He must apply to the Court for leave to with- 
draw his petition (ss. 7, 8). 
(9.) What is the effect of a debtor's petition, and Effect of 
what must it allege ? debtor's 

It must allege that the debtor is unable to pay 
his debts, and the presentation of it is an act 
of bankruptcy without the previous filing bjr 
the debtor of any declaration of inability to pay 
his debts, and the Court is thereupon to make a 
receiving order in pursuance of the petition 
(s. 8.) 
(10.) What effect has the making of a receiving Receiving 
order? ""f^l^ , 

eiiect of. 

On the making of a receiving order, an official 
receiver is to be nominated and thereby con- 
stituted receiver of the property of the debtor, 
and, thereafter, except as directed by the Act, 
no creditor to whom the debtor is indebted in 

c2 
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respect of any debt provable in bankruptcy, is 
to have any remedy against the property or 
person of the debtor in respect of the debt, or to 
commence any action or other legal proceedings, 
unless with the leave of the Coart, and on snch 
terms as the Conrt may impose ; bnt the power 
of any secured creditor to realize or otherwise 
deal with his security remains as before (s. 9). 
Power to (110 -^^^ *^® Court any power before a receiving 

appoint order is made to appoint a receiver of the debtor's 

receiver. '^^ 

property ? 

The Court may, if it is shewn to be necessary 
for the protection of the estate, at any time after 
the presentation of a bankruptcy petition, and 
before a receiving order is made, appoint the 
official receiver to be interim receiver of the pro- 
perty of the debtor, or of any part thereof, and 
direct him to take immediate possession thereof 
or of any part thereof (s. 10). 
Restraint (12.) A debtor having presented a bankruptcy 
action. petition, wishes to have actions pending against him 
restrained. How should he proceed? 

The Court may, at any time after the presen- 
tation of a bankruptcy petition, stay any action, 
execution or other legal process against the pro- 
perty or person of the debtor, and any Court in 
which proceedings are pending against a debtor 
may, on proof that a bankruptcy petition has 
been presented by or against him, either stay 
the proceedings or allow them to continue on 
such terms as it may think just (s. 10). He 
should therefore apply to the Court in which 
the actions are pending for an order to stay. 
Sei-vice of (13.) How may an order staying proceedings be 

order stay- j n 

ingpro- Bervod? 

ceedings. The order may be served by sending a copy 
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thereof under the seal of the Court, by prepaid 
post letter to the address for service of the plain- 
tiff, or other party prosecuting such proceeding, 
(s. 11). 
(14.) What actions pending at the commencement pendiug 
of bankruptcy proceedings are, and what are not action, 
properly restrainable by the Court of Bankruptcy ? ^^^jon 
If a Court of Bankruptcy makes an order in matters 
beyond its jurisdiction, what is the remedy? 

" The Court may, by the exercise of its power 
of restraint, give itself exclusive jurisdiction, 
and thus may restrain proceedings in Chancery 
or at Common Law ; or even proceedings abroad 
by British subjects resident here ; not, however, 
proceedings abroad by foreign creditors. The 
power to restrain extends to proceedings by the 
bankrupt himself. But the Court will not, as a 
rule, interfere where there is a substantial ques- 
tion to be tried peculiar to the parties, and which 
does not affect the creditors or the estate gene- 
rally : nor indeed in any case where it has not 
full power to give complete relief and to do full 
justice in the matter. The question whether it 
was expedient for the Court to exercise jurisdic- 
tion at all can only be questioned on appeal, and 
not by way of writ of prohibition." (Baldwin, 
2nd ed. 12, 13.) 
(15.) Can the Court of Bankruptcy restrain an Fraudulent 
action for fraudulent misrepresentation, and if not, ^n^tion' 
why not ? Can it restrain a distress for rent ? Distress for 

, As unliquidated damages in tort are incapable ^^^^' 
of proof in bankruptcy, the Court cannot re- 
strain an action for fraudulent misrepresen- 
tation on the part of the bankrupt. (Baldwin, 
61 ; Ex parte Baum, re Edwards, L. B. 9 Ch. 673 ; 
44 L. J. Bank. 26 ; 31 L. T. 12 ; Ex parte Coker, 
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re Blake, L. B. 10 Gh. 652 ; 44 L. J. Bank 126 ; 
24 W. E. 145). 

A distress for rent is not an action, execution, 

or other legal process within the meaning of those 

words in sec. 10 of the Bankraptcy Act, 1883, 

and it may therefore be assumed that the Gonrt 

has no power to restrain a distress for rent. {Ex 

parte Birmingham, &c.. Gaslight Co., In re 'Fa'Or 

«^aw,L.E. 11 Eq. 615; 40 L.J. Bank. 52; 24 

L.T. 689; 19 W.E. 603.) 

Special (^^O What power is there, and in whom vested, 

manager. Qf appointing a special manager of a debtor's 

business? 

The official receiver of a debtor's estate may, 
on the application of any creditor or creditors, 
and if satisfied that the natnre of the debtor's 
estate or business, or the interests of the cre- 
ditors generally, require the appointment of a 
special manager of the estate or business, other 
than the official receiver, appoint a manager 
thereof accordingly, to act until a trustee is 
appointed, and with such powers (including any 
of the powers of a receiver) as may be entrusted 
to him by the official receiver (s. 12). 
Receiving (17.) How is the receiving order to be notified to 

notice of. the public? 

Notice of every receiving order, stating the 
name, address and description of the debtor, the 
date of the order, and the Court by which the 
order is made, and the date of the petition, is to 
be gazetted and advertised in a local paper, in 
. ... the prescribed manner (s. 13). 

Annnlling ^ \ ^ 

receiving (18.) In what cases has the Court power to annul 

order. ^ receiving order ? 

If in any case where a receiving order has 
been made on a bankruptcy petition it appears 
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to the Court by which such order was made, 
upon an application by the official receiver, or 
any creditor or other person interested, that a 
majority of the creditors in number and value 
are resident in Scotland or in Ireland, and that 
from the situation of the property of the debtor, 
or other causes, his estate and effects ought to 
be distributed among the creditors under the 
bankrupt or insolvent laws of Scotland or Ire- 
land, the said Court, after such inquiry as to it 
shall seem fit, may rescind the receiving order 
and stay all proceedings on, or dismiss the peti- 
tion upon such terms, if any, as the Court may 
think fit (s. 14). 
(19.) Within what time and for what purpose is First meet- 
the first meeting of creditors to be held ? ^^^^l 

° creditors. 

The first meeting of credit()rs is to be sum- 
moned for a day not later than fourteen days 
after the date of the receiving order, unless the 
Court for any special reason deem it expedient 
that the meeting be summoned for a later day. 
(1st Sch. r. 1.) The purpose of the meeting is 
to consider whether a proposal for a composition 
or scheme of arrangement shall be entertained, 
or whether it is expedient that the debtor shall 
be adjudged bankrupt, and generally as to the 
mode of dealing with the debtor's property 
(s. 16). 
(20.) What are the debtor's duties as to his state- Debtor's 

mentof affairs? _ ... ofS.' 

Where a receiving order is made against a 
debtor, he is to make out and submit to the 
official receiver a statement of and in relation 
to his affairs in the prescribed form, verified by 
affidavit, and showing the particulars of the 
debtor's assets, debts, and liabilities, the names, 
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Within 
what time 
must state- 
ment be 
submitted. 



residences, and occupations of his creditors, the 
securities held by them respectively, the dates 
when the securities were respectively given, 
and such further or other information as may 
be prescribed, or as the official receiver may 
require (s. 16). 
(21.) Within what time must the debtor submit 
his statement of affairs ? * 

The statement is to be submitted (1) if the 
receiving order is made on the petition of the 
debtor, within three days from the date of the 
order ; (2) if the order is made on the petition 
of a creditor, within seven days from the date 
of the order. But the Court may, in either 
case, for special reasons, extend the time 
(s. 16). 
(22.) What is the consequence of the debtor fail- 
ing without reasonable excuse to comply with the 
requirements of the Act as to submitting his state- 
ment of affairs ? 

The Court may, on the 'application of the 

official receiver, or of any creditor, adjudge the 

debtor bankrupt (s. 16). 

(23.) Is the debtor's statement of affairs open to 

the inspection of any and what persons, and under 

any and what conditions ? 

Any person stating himself in writing to be 
a creditor of the bankrupt may, personally or 
by agent, inspect this statement at all reason- 
able times, and take any copy thereof or extract 
therefrom ; but any person untruthfully so 
stating himself to be a creditor is guilty of a 
contempt of Court, and punishable accordingly 
on the application of the trustee or official re- 
ceiver (s. 16). 



Conse- 
quence of 
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mit state- 
ment of 
affairs. 



Inspection 
of debtor's 
stateiaent. 



THE BANKEUFTOY ACT, 1883. 25 

(24.) By whom and in what manner is the first First 
meeting of creditors summoned ? meeting of 

The official receiver is to summon the first ho^ ' 
meeting by giving not less than seven days' summoned, 
notice of the time and place thereof in the 
London Gazette and in a local paper. He is also, 
as soon as practicable, to send to each creditor 
mentioned in the debtor's statement of affairs, 
a notice of the time and place of the first meet- 
ing of creditors, accompanied by a summary of 
the debtor's statement of affairs, including the - 
causes of his failure, and any observations thereon 
which the official receiver n^ay think fit to make ; 
but the proceedings at the first meeting are not 
invalidated by reason of any such notice or 
sammary not having been sent or received before 
the meeting. The meeting is to be held at such 
place as is in the opinion of the official receiver 
.most convenient for the majority of the creditors. 
(1st Sch. rr. 2, 3, 4.) 

(25.) By whom and in what manner are meetings Subsequent 
subsequent to the first meeting summoned ? meetings. 

The official receiver or the trustee may at any summoned, 
time summon a meeting of creditors, and must 
do so whenever so directed by the Court, or so 
requested in writing by one-fourth in value of 
the creditors. Meetings subsequent to the first 
meeting are to be summoned by sending notice 
of the time and place thereof to each creditor at 
the address given in his proof, or if he has not 
proved, at the address given in the debtor's 
statement of affairs, or at such other address as 
may be known to the person summoning the 
meeting. (1st Sch. rr. 5, 6.) 

(26.) Whose duty is it to preside at meetings of Who to 
creditors ? P^^^*^^ ** 
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" Secured 
creditor," 
meaning of. 



The chairman at the first meeting is the 
official receiver, or some person nominated by 
him. The chairman at subsequent meetings 
is snch person as the meeting by resolution 
appoint. (1st Soh. r. 7.) 
(27.) Who are entitled to vote at meetings of 
creditors ? 

A person is not entitled to vote as a creditor 
at the first or any other meeting of creditors 
unless he has duly proved a debt provable in 
bankruptcy to be due to him from the debtor, 
and the proof has been duly lodged before the 
time appointed for the meeting : and a creditor 
is not to vote at any such meeting in respect 
of any unliquidated or contingent debt, or any 
debt the value of which is not ascertained. 
(1 Sch. rr. 8, 9.) 
(28.) What is the position of a secured creditor 
as to voting ? 

For the purpose of voting, a secured creditor, 
unless he surrenders his security, is to state in 
his proof the particulars of his security, the date 
when it was given, and the value at which he 
assesses it, and he is to be entitled to vote only 
in respect of the balance (if any) due to him, 
after deducting the value of his security. If he 
votes in respect of his whole debt he is tp be 
deemed to have surrendered his security, unless 
the Court on application is satisfied that the 
omission to value the security arose from inad- 
vertence. (1st Sch. r. 10.) 
(29.) What is meant by a " secured creditor?" 

A secured creditor means " a person holding 
a mortgage charge or lien on the property of 
the debtor, or any part thereof, as a security 
for a debt due to him from the debtor " (s. 168). 
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• (30.) What is the position as to voting of a creditor Holder of 
who holds a current bill of exchange or promissory change or 
note ? promissory 

A creditor is not to vote in respect of any ^^^' 
debt on or secured by a current bill of exchange 
or promissory note held by him, unless he is 
willing to treat the liability to him thereon of 
every person who is liable thereon antecedently 
to the debtor, and against whom a receiving 
order has not been made, as a security in his 
hands, and to estimate the value thereof, and 
for the purpose of voting, but not for the pur- 
poses of dividend,- to deduct it from his proof; 
and it is competent to the trustee, or to the 
ofiScial receiver, within twenty-eight days after 
a proof estimating the value of a security as 
aforesaid has been made use of in voting at any 
meeting, to require the creditor to give up the 
secuiity for the benefit of the creditors on pay- 
ment of the value so estimated, with an addition 
thereto of twenty per cent. Provided, that 
where a creditor has put a value on such 
security, he may, at any time before he has 
been required to give up such security as 
aforesaid, correct such valuation by a new proof, 
and deduct such new value from his debt, but 
in that case such addition of twenty per centum 
shall not be made. (1st Sch. rr. 11, 12.) 
(31.) Where a receiving order is made against Receiving 
one partner in a firm may a creditor of the firm vote ^^J^, ,„, 

at the meetings ? partner in 

Yes. If a receiving order is made against 
one partner of a firm, any creditor to whom 
that partner is indebted jointly with the other 
partners of the firm, or any of them, may prove 
his debt for the purpose of voting at any meet- 



firm. 
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Proxies. 



ing of creditors, and is entitled to vote tbereatw 
(1st Sch. r. 13.) 

(32.) What are the powers of the chairman of a 
meeting as to admitting and rejecting proofs ? 

The chairman of a meeting has power to ad- 
mit or reject a proof for the purpose of voting, 
but his decision is subject to appeal to the Court. 
If he is in doubt whether a proof should be 
admitted or rejected, he should mark the proof 
as objected to, and should allow the creditor to 
vote, subject to the vote being declared invalid 
in the event of the objection being sustained. 
(1st Sch. r. 14.) 

(33.) How many kinds of proxies are there, and 
distinguish them ? 

Two : general and special. A general proxy 
is one given by a creditor to his manager or 
clerk, or any other person in his regular employ- 
ment. A special proxy is one given by a 
creditor to any person to vote at any specified 
meeting or adjournment thereof, for or against 
any specific resolution, or for or against any 
specified person as trustee, or member of a 
committee of inspection. (1st Sch. rr. 17, 18.) 

(34.) Give some general rules relating to proxies ? 
Every instrument of proxy must be in the 
prescribed form, and be issued by the official 
receiver, or, after the appointment of a trustee, 
by the trustee; and every insertion therein 
must be in the handwriting of the person giving 
the proxy. A proxy is not to be used unless it 
is deposited with the official receiver or trustee 
before the meeting at which it is to be used. 

A creditor may appoint the official receiver 
of the bankrupt's estate to act as his general or 
special proxy. 
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The instrument appointing a general proxy 

must state the relation in which the person to 

act thereunder stands to the creditor. (Ist Sch. 

rr. 16, 19, 21, 17.) 

(35.) What provision does the Bankruptcy Act Abuse of 

contain for preventing the abuse of the proxy ^^^f^ 

system ? 

Where it appears to the satisfaction of the 

Court that any solicitation has been used by or 
on behalf of a trustee or receiver in obtaining 
proxies, or in.«procuring the trusteeship or 
receivership, except by the direction of a 
meeting of creditors, the Court has power, if it 
think fit, to order that no remuneration shall be 
allowed to the person by whom or on whose 
behalf such solicitation may have been exer^ 
cised, notwithstanding any resolution of the 
Committee of Inspection or of the creditors to 
the contrary. And no person acting either 
under a general or a special proxy, is to vote in 
favour of any resolution which would directly 
or indirectly place himself, his partner or em- 
ployer, in a position to receive any remuneration 
out of the estate of the debtor, otherwise than 
as a creditor rateably with the other creditors 
of the debtor. But a person holding special 
proxies to vote for the appointment of himself 
as trustee may do so. (1st Sch. rr. 20, 26.) 
(36.) What is a quorum for a meeting of creditors? Quorum for 
A meeting is not competent to act for any ™ed?tors*'^ 
purpose, except the election of a chairman, the 
proving of debts, and the adjournment of the 
meeting, unless there are present or represented 
thereat, at least three creditors, or all the 
creditors, if their number does not exceed three. 
(1st Sch. r. 23.) 
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(37.) What is the result if a qnomm is not present 
at a meeting ? 

If within half an hour from the time ap- 
pointed for the meeting, a quorum of creditors 
is not present or represented, the meeting is to 
he adjourned to the same day in the following 
week at the same time and place, or to such 
other day as the chairman may appoint, not 
being less than seven or more than twenty-one 
days. (1st Sch. r. 24.) 
(38.) Is there any general power of adjourning a 
meeting ? 

Yes, the chairman of a meeting may, with the 

consent of the meeting, adjourn the meeting 

from time to time, and from place to place. 

(1st Sch. r. 21.) 

(39.) How is a record of the proceedings at 

meetings kept ? 

The chairman of every meeting is to cause 
minutes of the proceedings at the meeting to be 
drawn up, and fairly entered in a book kept for 
that purpose, and the minutes are to be signed 
by him or by the chairman of the next ensuing 
meeting. (1st Sch, r. 25.) 



Public 
examina- 
tion of 
debtor. 



Public Examination of D^tor, 

(40.) What provision is made by the Bankruptcy 
Act, 1883, for the public examination of the debtor ? 
Where the Court makes a receiving order, it 
•is to hold a public sitting as soon as con- 
veniently may be after the expiration of the 
time for the submission of the debtors' state- 
ment of affairs, on a day to be appointed by the 
Court, for the examination of the debtor, and 
the debtor is to attend thereat and be examined 
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as to his conduct, dealings, and property. Any 
creditor who has tendered a proof, or his re- 
presentative authorised in writing, may question 
the debtor concerning his affairs and the causes 
of his failure. The official receiver is to take 
part in the examination ; and for the purposes 
thereof, if specially authorised by the Board of 
Trade, may employ a solicitor with or without 
counsel. The debtor is to be examined upon 
oath, and to answer all questions the Court may 
put or allow to be put to him. Such notes of tlie 
examination as the Court thinks proper are to 
be taken down in writing, and signed by the 
debtor, and may thereafter be used in evidence 
against him. They are also to be open to the 
inspection of any creditor at all reasonable 
times. If a trustee is appointed before the 
conclusion of the examination, he may take 
part therein. When the Court is of opinion 
that the affairs of the debtor have been suffi- 
ciently investigated, it is, by order, to declare 
that his examination is concluded : but such 
order is not to be made until after the day 
appointed for the first meeting of creditors 
(s. 17). 

Composition or Scheme of Arrangement 
(41.) In what manner may a composition or Composi- 
scheme of arrangement be effected in lieu of scheme of 

bankruptcy ? arrange- 

The creditors may at the first meeting or any ™®'*** 
adjournment thereof, by special resolution, re- 
solve to entertain a proposal for a composition 
in satisfaction of the debts due to them from the 
debtor, or a proposal for a scheme of arrangement 
of the debtor's affairs; and on the composition or 
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scheme being accepted by a resolution passed by 
a majority in number representing three-fourths 
in value of all the creditors of the bankrupt who 
have proved at a subsequent meeting, and ap- 
proved by the Court, it will be binding on all the 
creditors, so far as relates to any debts due to them 
from the debtor, and provable in bankruptcy ; 
but it will not be binding on any creditor as far 
as regards a debt or liability, from which, under 
the provisions of the Act, the debtor would not 
be discharged by an order of discharge in 
bankruptcy, unless the creditor assents to the 
composition or scheme, nor will it release any 
person who, under the Act, would not be released 
by an order of discharge of the debtoi* had he 
been adjudged bankrupt (ss. 18, 19). 
Meeting for (42.) How and by whom is a meeting for the 
acceptance acceptance of a composition or scheme called ? 
of^composi- rpi^^ creditors having at the first meeting re- 

solved to entertain a proposal for a composition 
or scheme, a subsequent meeting to accept such 
composition or scheme is to be summoned by 
the official receiver by not less than seven days' 
notice, but is not to be held until after the 
public examination of the debtor is concluded.(a) 
The notice must state generally the terms of the 
proposal, and be accompanied by a report of the 
official receiver thereon. Any creditor who has 
proved his debt may assent or dissent from such 
composition or scheme by a letter addressed to 
the official receiver in the prescribed form, and 

(a) For the purpose of approving a composition or scheme hj 
joint debtors, the Court may, however, if it thinks fit, and on the 
report of the official receiver, that it is expedient so to do, dispense 
with the public examination of one of such joint debtors, if he is 
unavoidably prevented from attending the examination by illness 
or absence abroad (6. 105). 
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attested by a witness, so as to be received by 
tbe official receiver not later than the day pre- 
ceding such, subsequent meeting, and such 
creditor is to be taken as being present and 
voting at such meeting (s. 18). 
(43.) A composition or scheme having been ac- Next step 
cepted by the creditors, what is the next step to be ^^^V' ^^^' 

¥ ^ . , ; position or 

taken, by whom and when ? scheme 

The debtor or the official receiver may, after accepted. 
the composition or scheme is accepted by the 
creditors, apply to the Court to approve it, and 
must give notice of the time appointed for hear- 
ing the application to each creditor who has 
proved (s. 18). ^ 

(44.) How is the discretion of the Court guided Discretion 
and restricted as to approving a composition or of Court, 

scheme ? and re- 

Before approving a composition or scheme the stricted. 
Court is to hear a report of the official receiver 
as to the terms of the composition or scheme, 
and as to the conduct of the debtor, and any 
objections which may be made by or on behalf 
of any creditor. If the Court is of opinion that 
the terms of the composition or scheme are not 
reasonable, or are not calculated to benefit the 
general body of creditors, or in any case in 
which the Court is required under the Act, 
where the debtor is adjudged bankrupt, to 
refuse his discharge, the Court must ; or if any 
such facts are proved as would under the Act 
justify the Court in refusing, qualifying or sus- 
pending the debtor's discharge (a), the Court 
may, in its discretion, refuse to approve the 
composition or scheme ; and no composition or 
scheme is to be approved by the Court which 

(a) See question 69. 

D 
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does not provide for the payment in priority 
to other debts, of all debts directed to be so paid 
in the distribution of the property of a bank- 
rupt (s. 18). 
(45.) Under what circumstances may the debtor 
be adjudged bankrupt, notwithstanding the accept- 
ance by the creditors and approval by the Court of 
a composition or scheme ? 

If default is made in payment of any instal- 
ment due in pursuance of the composition or 
scheme, or if it appears to the Court, on satis- 
factory evidence, that the composition or scheme 
cannot in consequence of legal difficulties, or for 
any sufficient cause proceed without injustice or 
undue delay to the creditors or to the debtor, or 
that the approval of the Court was obtained by 
fraud, the Court may, if it thinks fit, on appli- 
cation by any creditor adjudge the debtor bank- 
rupt, and annul the composition or scheme ; but 
without prejudice to the validity of any sale, 
disposition, or payment duly made, or thing 
duly done under or in pursuance of the oom- 
positon or scheme; and where a debtor is so 
adjudged bankrupt any debt provable in other 
respects, which has been contracted before the 
date of the adjudication, is provable in the 
bankruptcy (s. 18). 
(46.) How may the provisions of a composition 
or scheme be enforced ? 

They may be enforced by the Court on appli- 
cation by any person interested, and any dis- 
obedience of an order of the Court made on the 
application will be deemed a contempt of Court 
(s. 18). 
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Adjudication of Bankruptcy, 

(47.) In what cases must the Court adjudge Adjudica- 

bankrupt a debtor against whom a receiving ^^\^^ 

order has been made ? ruptcy 

(1.) If the creditors at the first meeting, or of debtor 

4 Adjournment thereof, by ordinary resolu- =' 

tion resolve that the debtor be adjudged bank- receiving 

rupt; or order made. 

(2.) Pass no resolution ; or 

(3.) Do not meet ; or 

(4.) If a composition or scheme is not accepted 
or approved in pursuance of the Act within 
fourteen days after the conclusion of the ex- 
amination of the debtor, or such further time as • 
the Court may allow, the Court is to adjudge 
the debtor bankrupt; and thereupon the pro- 
perty of the bankrupt is to become divisible 
among his creditors, and is to vest in a trustee 
(s. 20). 

(48,) What notice is to be given of a debtor Notice of 
having been adjudged bankrupt? ^ ifif^^' 

Notice of every order adjudging a debtor bank- bank- 
rupt, stating the name, address, and description ruptcy. 
of the bankrupt, the date of the adjudication, 
and the Court by which the adjudication is 
made, is to be gazetted and advertised in a local 
paper in the prescribed manner, and the date of 
the order is for the purposes of the Act to be 
the date of the adjudication (s. 20). 
(49.) State how a trustee of the bankrupt's pro- How 
perty is appointed, and what security is required of *'^^*^® ®^,, 

^ . f^ DanKriipt s 

^1^ • property 

Where a debtor is adjudged bankrupt, or the appointed, 
creditors have resolved that he be adjudged security* 
bankrupt, the creditors may, by ordinary reso- required. 

D 2 
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lution, appoint some fit person, whether a 
creditor or not, to fill the ofiSce of trustee of the 
property of the bankrupt ; or they may resolve 
to leave his appointment to the Committee of 
inspection. The person so appointed must give 
security to the satisfaction 6f the Board of 
Trade, and the Board if satisfied VTith the 
security, is to certify that his appointment has 
been duly made unless they object to the 
appointment. And when a debtor is adjudged 
bankrupt after the first meeting of creditors 
has been held, and a trustee has not been ap- 
pointed prior to the adjudication the official 
receiver is forthwith to summon a meeting of 
♦ creditors for the purpose of appointing a trustee 

(s. 21). 
Objection (50.) On what grounds may the Board of Trade 
T^-^°*t^ ^^ object to the appointment of a particular person as 
appoint- trustee, and how may the validity of such objection 
ment of y^^ decided ? 

trustee. — /^ ,i 5 

How On the ground: — 

validity of (1.) That it has not been made in good faith 

be'^decided** ^7 ^ majority in value of the creditors voting ; or 

(2.) That the person appointed is not fit to 
act as trustee ; or 

(3.) That his connection with or relation to 
the bankrupt or his estate, or any particular 
creditor, makes it difficult for him to act with 
impartiality in the interests of the creditors 
generally. 

The Board must, if so requested by a majority 
in value of the creditors, notify the objection to 
the High Court, and thereupon the High Court 
may decide on its validity (s. 21). 

Whon ap- (51.) From when does the appointment of trustee 

^;~e take effect? 

takes effect. 
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From the date of the certificate by the Board 
of Trade of the appointment (s. 21). 
(52) What is the effect of the creditors neglect- Effect of 
ing to appoint a trustee? creditors 

^ ■^■*' , , neglecting 

If a trustee is not appointed within four to appoint 
weeks from the date of the adjudication, or, in trustee. 
the event of negotiations for a composition or 
scheme being pending at the expiration of those 
four weeks, then within seven days from the 
close of those negotiations, by the refusal of 
the creditors to accept, or of the Court to 
approve, the composition or scheme, the official 
receiver is to report the matter to the Board of 
Trade, and thereupon the Board of Trade is to 
appoint some fit person to be trustee of the 
bankrupt's property, and is to certify the ap- 
pointment. But the creditors or the committee 
of inspection (if so authorised by resolution of 
the creditors) may, at any subsequent time, if 
they think fit, appointed a trustee, and on the 
appointment being made and certified, the 
person appointed is to become trustee in the 
place of the person appointed by the Board of 
Trade (s. 21). 
(53.) How and for what purpose are the Com- Committee 
mittee of inspection appointed, and who may be o/'^'^speo- 

. . J « "^ ^-^ " tion, how 

appomted ? appointed. 

The creditors, qualified to vote, may at their 
first or any subsequent meeting, by resolution, 
appoint from among the creditors qualified to 
vote, or the holders of general proxies, or general 
powers of attorney from such creditors, a com- 
mittee of inspection, consisting of not more 
than five nor less than three persons, for the 
purpose of superintending the administration 
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of the bankrupt's property by the trustee 
(s. 22). 
(54.) How often do tbe committee of inspection 
meet, and what is the quorum ? 

The committee meet at such times as they 
from time to time appoint, and failing such 
appointment, at least once a month, and the 
trustee, or any member of the committee, may 
also call a meeting as and when he thinks 
necessary. They may act by a majoiiry of the 
members present at a meeting, but not unless 
a majority of the committee are present (s. 22). 
(55.) In what manner may the office of a member 
of the Committee of Inspection become vacant? 

(1.) By resignation in writing, signed by the 
member, and delivered to the trustee. 

(2.) By the bankruptcy of the member, or his 
compounding or arranging with his creditors. 

(3.) By absence from five consecutive meet- 
ings of the committee. 

(4.) By an ordinary resolution removing a 

member, passed at any meeting of creditors of 

which seven days' notice has been given, stating 

the object of the meeting (s. 22). 

' (56») How is a vacancy in the committee of 

inspection filled up ? 

On a vacancy occurring the trustee is forth- 
with to summon a meeting of creditors for the 
purpose of filling the vacancy, and the meeting 
Diay» by resolution, appoint another creditor, or 
other eligible per^on to fill the vacancy. Tlie 
continuing members, provided there be not less 
than two such continuing members, may act 
notwithstanding any vacancy, and where 
the number of members is for the time being 
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less than five, the creditors may inciease that 
number so that it do not exceed five (s. 22). 
(57.) If no committee of inspection is appointed, I^ no com- 
in whom are their functions vested ? iSlped;ion 

If a committee of inspection is not appointed, appointed, 
any act or thing, or any direction or permission JP whom 
by the Act authorised or required to be done or vested, 
given by the committee, may be done or given 
by the Board of Trade on the ax)plication of the 
trustee (s. 22). 
(58.) May the creditors of a debtor who has been Acceptance 
adjudged bankrupt, accept a composition or scheme ^^ ^J™' 
in satisfaction of their debts ? 

Where a debtor is adjudged bankrupt, the 
creditors may, at any time after the adjudication, 
by special resolution, resolve to entertain a 
proposal for a composition in satisfaction of the 
debts due to them under the bankruptcy, or for 
a scheme of arrangement of the bankrupt's 
affairs; and thereupon the same proceedings 
are to be taken, and the same consequences are 
tq ensue, as in the case of a composition or 
scheme accepted before adjudication. If the 
Court approves the composition or scheme it 
may make an order aunulling the bankruptcy 
and vesting the property of the bankrupt in 
him or in such other person as the Court may 
appoint, on such terms, and subject to such con- 
ditions, if any, as the Court may declare (s. 23). 
(59.) What power does the Court possess of Power of 
enforcing the carrying out of a composition or enforce ^ 
Boheme accepted by the creditors of a debtor who carrying 
has been adjudged bankrupt ? ""ositTon'or 

If default is made in payment of any instal- scheme. 
ment due in pursuance of the composition or 
scheme, or if it appears to the Court that the 
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oomposition or Bcbeme cannot proceed without 
injustice or undue delay, or that the approval 
of the Court was obtained by fraud, the Court 
may, on application by any person interested, 
adjudge the debtor bankrupt and annul the 
composition or scheme, but without prejudice to 
the validity of any sale, disposition, or payment 
duly made, or thing duly done, under or in 
pursuance of the composition or scheme. Where 
a debtor is so adjudged bankrupt, all debts, 
provable in other respects, which have been 
contracted before the date of adjudication, are 
provable in the bankruptcy (s. 23). 

Control over Person and Property of Debtor. 

Duties of (SO*) What are the duties of a debtor as to the 
debtor as to discovery and realization of his property? 

discovery . i . 

andrealiza- (!•) Every debtor against whom a receiving 

tion of his order is made is, unless prevented by sickness 

P oper y. ^^ other sufficient cause, to attend the first 

meeting of his creditors, and submit to such 
examination and give such information as the 
meeting may require. 

(2.) He is to give such inventoiy of his pro- 
perty, such list of his creditors and debtors, and 
of the debts due to and from them respectively, 
submit to such examination in respect of his 
property or his creditors, attend such other 
meetings of his creditors, wait at such times on 
the official receiver, special manager, or trustee, 
execute such powers of attorney, conveyances, 
deeds, and instruments, and generally do all 
such acts and things in relation to his property 
and the distribution of the proceeds amongst^his 
creditors, as may be reasonably required by the 
official receiver, special manager, or trustee, or 
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may be prescribed by general rules, or be 
directed by the Court by any special orders 
made in reference to any particular case, or 
made on the occasion of any special application 
by the official receiver, special manager, trustee, 
or any creditor or persons interested. 

(3.) He is, if adjudged bankrupt, to aid, to 
the utmost of his power, in the realisation of 
his property and the distribution of the proceeds 
among his creditors (s. 24). 
(61.) What punishment is a debtor liable to who Punish- 
fails to perform his statutory duties as to the dis- ™^^ ^J ., 
oovery, realization and delivery up of his property ? ing to per- 
In addition to any other punishment to which ^ormstatu- 
he is subject, he will be gailty of a contempt of as to dis- 
oourt, and may be punished accordingly (s. 24). covery, 
(62.) Under what circumstances has the Court and de-*****' 
power to cause a debtor to be arrested ? livery up of 

(1.) If after a bankmptcy notice has been P^op«'*y- 
issued, or after presentation of a bankruptcy ^^^^ 



can 



petition by or against him, it appears to the cause 
Court that there is probable reason for believing debtor to be 
that he is about to abscond with a view of 
avoiding (1) payment of the debt in respect of 
which the bankruptcy notice was issued ; or (2) 
service of a bankruptcy petitioA ; or (3) appear- 
ance to any such petition ; or (4) examination 
in respect of his affairs; or (5) of otherwise 
avoiding, delaying, or embarrassing proceedings 
in bankruptcy against him. 

(2.) If after presentation of a bankruptcy 
petition by or against him, it appears to the 
Court that there is probable cause for believing 
(1) that he is about to remove his goods with a 
view of preventing or delaying possession being 
taken of them by the official receiver or trustee; 
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or (2) that he has concealed, or is about to 
conceal or destroy, any of his goods, or any 
books, documents, or writings, which might be 
of use to his creditors in the course of his 
bankruptcy. 

(3.) If after service of a bankruptcy petition, 
or after a receiving order is made, he removes 
any goods in his possession above the value of 
£5 without leave of the official receiver or trustee. 
(4.) If, without good cause shown, he fails to 
attend any examination ordered by the Court. 
But no arrest upon a bankruptcy notice wUl be 
valid and protected unless the debtor before or 
at the time of his arrest was served with such 
notice (s. 25). 
(63.) What power has the Court to order the re- 
direction of the debtor's letters ? 

Where a receiving order is made, the Court, 
on application by the official receiver or trustee, 
may fiom time to time order, that for such 
time, not exceeding three months, as the Court 
thinks fit, post letters addressed to the debtor, 
at any of the places mentioned in the order, 
shall be re-directed, sent, or delivered, by. the 
Postmaster-General, or the officers acting under 
him, to the official receiver or trustee, or other- 
wise as the Court directs (s. 26). 
(64.) What means are there for obtaining in- 
formation from persons suspected to have property 
of a debtor in their possession ? 

The Court may, on the application of the 
official receiver or trustee, after a receiving 
order has been made, summon before it and 
examine on oath, either by word of mouth or by 
written interrogatories, the debtor, or his wife, 
or any person known or suspected to have in his 
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possession any of the debtor's estate or effects, 
or supposed to be indebted to the debtor, or any 
person whom the Court may deem capable of 
giving information respecting the debtor, his 
dealings or property, and the Court may require 
any such person to produce any documents in 
his custody or power relating to the debtor, his 
dealings or property. And the Court is also 
empowered to order that any person who, if in 
England, would be liable to be brought before 
it, shall be examined in Scotland, or Ireland, or 
in any other place out of England (s. 27). 
(65.) If a person summoned to give evidence Refusal to 
respecting the debtor, his property or dealings,' pg*s^*^^ 
refuses to come before the Court, how may he be summoned 

dealt with ? licence 

If a person so summoned, after having been 
tendered a reasonable sum, refuses to come 
before the Court at the time appointed, or 
refuses to produce any document, having no 
lawful impediment made known to the Court 
at the time of its sitting and allowed by it, 
the Court may, by wan*ant, cause him to be 
apprehended and brought up for examination 
(s. 27). 
(66.) If a person on examination before the Court Admission 

admits that he is indebted to the debtor, or has in ^ l^'. 

- , . aebtedness 

nis possession any of the debtor's property, what to debtor, 
order may the Court make ? ?^ having 

If any person on examination before the session any 
Court admits that he is indebted to the debtor, of debtor's 
the Court may, on the application of the official P'^P^^^- 
receiver or trustee, order him to pay to the offi- 
cial receiver or trustee at such time and in such 
manner as to the Court seems expedient, the 
amount admitted, or any part thereof, either in 
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fall discharge of the whole amount in qnestion 
or not, as the Court thinks fit, with or without 
costs of the examination. 

If any such person admits that he has any of 
the debtor's property in his possession the 
Court may, on the like application, order him to 
deliver to the official receiver or trustee such 
property, or any part thereof, at such time, and 
in such manner, and on such terms as to the 
Court may seem just (s. 27). 

Discharge of Bankrupt. 

Order of (67.) What course must a bankrupt pursue in 

< 18C arge, qj.^qj^ ^ obtain an order of discharge ? 

He must apply to the Court for an order of 
discharge, and the Court will appoint a day for 
hearing the application in open Court, but the 
application cannot be heard until the public 
examination of the bankrupt is concluded. 
Notice of the day appointed must be published 
in the prescribed manner and sent fourteen days 
at least before the day appointed, to each 
creditor who has proved (s. 28). 

Applica- (68.) What is the course to be pursued on the 

tion for hearing of an application for an order of discharge ? 

discharge, and what persons may the Court hear ? 

Who may On the hearing of the application the Court 

is to 'take into consideration a report of the 
official receiver as to the bankrupt's conduct 
and affairs, and may either grant or refuse an 
absolute order of discharge, or suspend the 
operation of the order for a specified time, or 
grant an order subject to any conditions with 
respect to any earnings or income which may 
afterwards become due to the bankrupt, or witJi 
respect to his after-acquired property. 



be heard. 
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The application i& to be heard in open Court, 
and the Court may hear the official receiver, the 
trustee and any creditor, and may put such 
questions to the debtor, and receive such evi- 
dence as it may think fit (s. 28). 
(69.) Under what circumstances is the Court Refusal, 
bound to refuse an order of discharge, and when conditional 

K KraQ*» or 

may the Court either refuse or grant conditionally, suspension 
or suspend the operation of an order of discharge ? ®f ^f"^®' ®^ 

The Court must refuse the discharge in all 
cases where the bankrupt has committed any 
misdemeanour under the Bankruptcy Act, 18^3, 
or Part II. of the Debtor's Act, 1869, or any 
amendment thereof. 

The Court is either to refuse the order, or 
suspend its operation for a specified time, or 
grant it subject to conditions as to the bank- 
rupt's earnings or income or after-acquired pro- 
perty, on proof of any of the following facts : — 

(1.) That the bankrupt has omitted to keep 
such books of account as are usual and proper 
in the business carried on by him and as suffi- 
ciently disclose his business transactions and 
financial position within the three years imme- 
diately preceding his bankruptcy : 

(2.) Continued to trade after knowing him- 
self to be insolvent : 

(3.) Contracted any debt provable in the 
bankruptcy, without having at the time of 
contracting it any reasonable or probable ground 
of expectation (proof whereof lies on him) of 
being able to pay it : 

(4.) Brought on his bankruptcy by rash and 
hazardous speculations or unjustifiable extrava^- 
gance in living : 

(5.) Put any of his creditors to unnecessary 
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expense by a frivolous or vexatious defence to 
any action properly brought against him : 

(6.) Within three months preceding the date 
of the receiving order, when unable to pay his 
debts as they become due given an undue pre- 
ference to any of his creditors : 

(7.) On any previous occasion been adjudged 
bankrupt, or made a statutory composition or 
arrangement with his creditors : 

(8.) Been guilty of any fraud or fraudulent 
breach of trust. For the purposes of this sec- 
tion of the Act the report of the official receiver 
is prima facie evidence of the statements con- 
tained in it (s. 28). 
(70.) Is it necessary to give any notice of the 
hearing of an application for discharge ? 

Notice of the appointment by the Court of 
the day for hearing the application for dis- 
charge must be published in the prescribed 
manner and sent fourteen days at least before 
the day so appointed to each creditor who has 
proved (s. 28). 
(71.) What special condition may the Court make 
on granting a discharge ? 

The Court may require the bankrupt to con- 
sent to judgment being entered against him by 
the official receiver or trustee for any balance of 
the debts provable under the bankruptcy which 
is not satisfied at the date of his discharge; 
but in such case execution is not to be issued on 
the judgment without leave of the Court, which 
leave may be given on proof that the bankrupt 
has since his discharge acquired property or in- 
come available for payment of his debts (s. 28). 
(72.) Does the order of discharge absolve the 
debtor from rendering any further assistance to the 
trustee? 
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No ; a discharged bankrupt is, notwithstand- notwith- 
ing his discharge, bound to give such assistance order^of 
as the trustee may require in the realization discharge. 
and distribution of such of his property as is 
vested in the trustee, and if he fails to do so he 
will be guilty of a contempt of Court, and the 
Court may also, if it thinks fit, revoke his dis- 
charge (s. 28). 
(73.) How may a debtor's application for an order Settlement 
of discharge, or the approval of the Court to a com- ^^^ ^^^* 
position or scheme, be affected by the fact that he 
has made a settlement ? 

In either of the following cases ; that is to say : 
(1.) In the case of a settlement made before 
and in consideration of marriage where the set- 
tlor is not at the time of making the settlement 
able to pay all his debts without the aid of 
the property comprised in the settlement ; or 

(2.) In the case of any covenant or contract 
made in consideration of marriage for the future 
settlement on or for the settlor's wife or children 
of any money or property wherein he had not 
at the date of his marriage any estate or in- 
terest (not being money or property of or in 
right of his wife) ; 

If the settlor is adjudged bankrupt or com- 
pounds or arranges with his creditors, and it 
appears to the Court that such settlement, 
covenant, or contract, was made in order to 
defeat or delay creditors, or was unjustifiable, 
having regard to the state of the settlor's 
affairs at the time when it was made, the Court 
may refuse or suspend an order of discharge, or 
grant an order subject to conditions, or refuse 
to approve a composition or arrangement, as the 
case may be, in like manner as in cases where 
the debtor has been guilty of fraud (s. 29). 
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(74.) From what debts does an order of discharge 
release the bankrupt ? 

Fi-om all debts provable in bankruptcy, 

except : 
(1.) Any debt on a recognizance. 
(2.) Any debt with which the bankrupt may 
be chargeable at the suit of the Crown, or of 
any person for any offence against a statute 
relating to the public revenue, or at the suit of 
the sheriff or other public oflScer on a bail bond 
entered into for the appearance of any person 
prosecuted for any such offence, and he will not 
be discharged' from such excepted debts, unless 
the Treasury certify in writing their consent to 
his being discharged therefrom. 

(3.) Any debt or liability incurred by means 
of any fraud or fraudulent breach of trust, to 
which he was a party, or any debt or liability 
whereof the bankrupt has obtained forbearance 
by any fraud to which he was a party (s. 30) 
(75.) What is the rule as to an undischarged bank- 
rupt obtaining credit ? 

An undischarged bankrupt, adjudged bank- 
rupt under the Act of 1883, who obtains credit 
to the extent of £20 or upwards from any 
person without informing such person that he 
is an undischarged bankrupt, is guilty of a mis- 
demeanour, and may be dealt with and punished 
as if he had been guilty of a misdemeanour 
under the Debtor's Act, 1869 (s. 31). 
(76.) What effect has an order of discharge 
upon the liability of a person jointly liable with 
the bankrupt ? 

An order of discharge does not release any 
person who, at the date of the receiving .order, 
was a partner or co-trustee with the bankrupt. 
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or was jointly bound or had made any joint con- 
tract with him, or any person who was surety 
or in the nature of a surety for him (s. 30). 
(77.) Where a debtor having obtained his dis- Debtor pro- 
charge in a bankruptcy or a liquidation by arrange- ^ay debt* 
ment, promises, for a new and valuable consideration, after dis- 
to pay a debt from which he has been released by ^^^^ ^^ 
the discharge, will an action lie against him for the ruptcy, or 

amount of the debt ? b'^arran T- 

After composition resolutions have been passed ment. 
and registered, can the debtor, before the comple- Agreement 
tion of the composition, enter into a valid agreement tj pay debt 
with one of the creditors who is bound by the reso- in full after 
lutions, to pay him his debt in full, the creditor JP'^P*^*'*- 

^ XT w ' tiQn resolu- 

agreeing at the same time to give the debtor further tions 
credit ? passed. 

An action will lie upon a promise by a debtor 
who has obtained his discharge in hankniptcy 
or liquidation to pay a debt which has been 
released by virtue of the discharge, provided 
such promise was made upon a new and valuable 
consideration (Jakeman v. Cook, L. E. 4 Ex. D. 
26; 48 L. J. Ex. 165, 27 W. E. 171.) But 
it is only after a composition has been fully 
worked out and paid, that the debtor can, for a 
new consideration, enter into a binding contract 
to pay in full the debt of one of the creditors 
bound by the resolutions to accept a composition. 
Such an agreement entered into prior to the 
completion of the composition is in contraven- 
tion of good faith, and the spirit of the bank- 
ruptcy laws and is void. {Ex parte Barrow, 
re Andrews, 45 L. J. 197). 
(78.) In what case is a foreign discharge, or a dis- Foreign or 
charge pursuant to a Colonial Act, a good answer to colonial 

£ 
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Plea of 
English 
discharge 
in bai' to 
action in 
colonies. 



Liability 
for future 
calls. 



an action here for debt ? Can an English discharge be 
pleaded in bar to an action in the colonies for debt ? 
'^ By the comity of nations, a foreign discharge 
is a good answer to an action here for a debt 
contracted in the country where such discharge 
was granted ; but it is none if the debt were 
contracted in this country ; nor, in like case, is 
a discharge pursuant to a Colonial Act. An 
English discharge, however, can be pleaded in 
bar to an action in the colonies for a debt in- 
curred there, because this country retains a 
paramount jurisdiction over her own colonies. 
Indeed an English discharge is a complete bar 
in the English Courts to a debt contracted in 
any part of the world." (Baldwin, 2nd ed. 266.) 
(79.) A shareholder in a company, registered 
under the Act of 1862, becomes bankrupt, having 
paid all calls then due. The trustee disclaims the 
shares which remain in the bankrupt's name. After 
the bankrupt has obtained his discharge, the com- 
pany is wound up, and calls are made. No future 
calls were proved for in the bankruptcy. Is the 
bankrupt liable for such future calls ? Qive reasons 
for your answer. 

He is not liable (1) Because the disclaimer 
operates to determine as from the date of the 
receiving order, the rights, interests, and 
liabilities of the bankrupt in respect of the 
shares (Bankruptcy Act, 1883, s. 55); and (2) 
Because the future calls constituted a debt 
provable in the bankruptcy, from which the 
bankrupt would be released by his discharge. 
(Bankruptcy Act, 1883, ss. 30, 37.) 



TEE BANKRUPTCY ACT, 1883. 51 



PAET 11. 

Disqualifications of Bankrupt. 
(80.) Under what disqualifications does a bank- Disqaalifi 

He is disqualified for : — 

(1.) Sitting or voting in the House of Lords, 
or on any Committee thereof, or being elected 
as a peer of Scotland or Ireland to sit and vote 
in the House of Lords : 

(2.) Being elected to, or sitting or voting in 
the House of Commons, or on any Committee 
thereof : 

(3.) Being appointed or acting as a justice of 
the peace : 

(4.) Being elected to, or holding or exercising 
the office of mayor, alderman, or councillor : 

(6.) Being elected to, or holding or exercising 
the office of guardian of the poor, overseer of 
poor, member of a sanitary authority, or member 
of a school board, highway board, burial board, 
or select vestry (s. 32). 

And if a person is adjudged bankrupt whilst 
holding the office of mayor, alderman, councillor, 
guardian, overseer, or member of a sanitary 
authority, school board, highway board, burial 
board, or select vestry, his oflSce thereupon 
becomes vacant (s. 34). Bow dis- 

(81.) How may the disqualifications to whiph a Jt.^al'fica- 
bankrupt is subject be removed ? be re- 

They will cease if and when — moved. 

E 2 
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(1.) The adjudication of bankruptcy against 
him is annulled ; or 

(2.) He obtains from the Court bis discbarge 
witb a certificate to the effect that his bankruptcy 
was caused by misfortune without any miscon- 
duct on bis part. The Court may grant or 
withheld such certificate as it tbinks fit, but 
any refusal of sucb certificate is subject to 
appeal (s. 32). 
Member of (82.) What is the course to be pursued wben a 
Parlia- member of the House of Commons becomes bank- 

ment, . ^ 

bankruptcy rupt . 

of. If a member of the House of Commons is 

adjudged bankrupt, and the disqualifications 
arising therefrom are not removed within six 
months from the date of the order, the Court is, 
immediately after that time, to certify the same 
to the Speaker, and thereupon the seat of the 
member will become vacant (s. 33). 

Annulment (83') ^^ what cases has the Court power to annul 

of adjudi- an adjudication ? 

cation. ^j v^ Wh^TQ in the opinion of the Court a 

debtor ought not to have been adjudged bank- 
rupt; or 

(2.) Where it is proved to the satisfaction of 
the Court that the debts of the bankrupt are 
paid in fall (s. 35). 

Effect of (84.) What is the effect of an adjudication being 

annulment, annulled? 

» 

Where an adjudication is annulled, all sales 
and dispositions of property and payments duly 
made, and all acts theretofore done, by the official 
receiver, trustee or other person acting under 
their authority ; or by the Court, are valid, but 
the property of the debtor who was adjudged 
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bankrapt will vest in such person as the Court 
may appoint, or in default of any such appoint- 
ment revert to the debtor for all his estate or 
interest therein on such terms and subject to 
such conditions, if any, as the Court may declare 
by order (s. 35)» 
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PART III. 

Administration of Property. 

Proof of Debts. 

Debts (85.) What debts are provable in bankruptcy ? 

?n Unk- Demands in the nature of unliquidated 

ruptcy. damages arising otherwise than by reason of 

oontraot, promise, or breach of trust, are not 
provable ; nor can a person having notice of an 
act of bankruptcy available for grounding a 
receiving order prove under the order for any 
debt or liability contracted subsequently to the 
date of his so having notice ; but with these 
exceptions, all debts and liabilities, present or 
future, certain or contingent, to which the 
debtor is subject at the date of the receiving 
order, or to which he may become subject 
before his discharge by reason of any obligation 
incurred before the date of the receiving order 
are provable (s. 37). 

How debt (86.) Howis a debt of uncertain value dealt with 

tliHalue ^^ ^>ankruptcy ? 

dealt with. "^he trustee makes an estimate of the value 

of any provable debt or liability, which, by 
reason of its being subject to any contingency, 
or for any other reason, does not bear a certain 
value, and if any person is aggrieved by the 
estimate he may appeal to the Court. If the 
Court thinks the value is incapable of being 
fairly estimated, it may make an order to that 
effect, and thereupon the debt or liability will 
be deemed to be not provable in bankruptcy. 
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If, however, the Court thinks an estimate can 
be fairly made, it may direct the value to be 
assessed, before the Court without a jury, and 
may give all necessary directions for the purpose, 
and the assessed value will be a debt provable 
in bankruptcy (s. 37). 
(87.) What is the meaning of the term "liability" Meaning of 

in the new Bankruptcy Act? "^liability " 

"Liability" for the purposes of the Bank- 
ruptcy Act includes any compensation for work 
or labour done, any obligation, or possibility of 
an obligation to pay money or money's worth 
on the breach of any express or implied cove- 
nant, contract, agreement, or undertaking, whe- 
ther the breach does or does not occur, or is or 
is not likely to occur or capable of occurring 
before the discharge of the debtor; and gene- 
rally it shall include any express or implied 
engagement, agreement, or undertaking to pay, 
or capable of resulting in the payment of, 
money or money's worth, whether the payment 
is, as respects amount, fixed or unliquidated, or, 
as respects time, present or future, certain or 
dependent, on any one contingency, or on two 
or more contingencies ; as to mode of valuation 
capable of being ascertained by fixed rules, or 
assessable only by a jury; or as matter of 
opinion (s. 37). 
(88.) What is the rule as to mutual credit and Mutual 

set-off? creditand 

Where there have been mutual credits, mutual T/if '"^^ 
debts, or other mutual dealings between a debtor 
against whom a receiving order is made, and 
any other person proving or claiming to prove 
a debt under such receiving order, an account 
is to be taken of what is due firom the one 
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party to the other in respect of sach mutual 
dealiugs, and the sum due from the one party 
is to be set off against any sum due &om the 
other party, and the balance of the account, and 
no more, is to be claimed or paid on either side 
respectively ; but a person is not to be entitled 
under this rule to claim the benefit of any set- 
off against the property of a debtor in any ease 
where he had at the time of giving credit to 
the debtor notice of any act of bankruptcy com- 
mitted by the debtor, and available for groind- 
ing a receiving order against him (s. 38). 
Set-off (89') How does set-off between solvent parties 

between differ from set-off in bankruptcy ? 
parties and *^^® right of set-off between solvent parties 

set-off in is given to prevent cross-actions; and if tie 

ru^tc debts are legal, and due to each party in Hs 

own right, whether as a trustee or not, it wll 
be sufficient for the ordinary plea of set-ofi; 
but the object in bankruptcy is not merely to 
avoid cross-actions, but to do substantial justice 
where a debt is really due from the bankrupt 
to a debtor to his estate. Hence where the 
debt, though legally due from the bankrupt to 
the creditor who is indebted to him, is really 
due to the latter, not for his own benefit but as 
a trustee for another, the right to set-off will 
not arise. (Baldwin, 2nd ed. 241, 2.) 
New rules (90.) What new rules as to proof of debt in ordi- 
of deM^°°^ ^^^ QSi^^ have been introduced by the new Act ? 

The affidavit of debt must contain or refer to 
a statement of accounts showing the particulars 
of the debt, and specify the vouchers, if any, by 
which the same can be substantiated ; and must 
state whether the creditor is or is not a secured 
creditor. Every creditor who has lodged a 
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proof is entitled to see and examine the proofs 
of other creditors before the first meeting, and 
at all reasonable times. A credit proving his 
debt is to deduct therefrom all trade discounts, 
but he is not to be compelled to deduct any 
discount, not exceeding five per centum on the 
net amount of his claim, which he may have 
agreed to allow for payment in cash (2nd Sch.). 
(91.) What is the position of a secured creditor Position of 
as to proof of debt ? "^^'^ff ^ 

• NTT i»i. • T-iii creditor as 

(1.) He may realise his security, deduct the to proof of 
net amount realised, and prove for the balance, debt. 

(2i) He may surrender his security, and prove 
for the whole debt. 

(3.) If he neither realises, nor surrenders, he 
must state in his proof the particulars of his 
security, the date when it was given, and the 
value at which he assesses it, and he will be 
entitled to receive a dividend only in respect of 
the balance after deducting such assessed value 
(2nd Sch.). 
(92.) A creditor having valued his security sub- Mistake in 
sequently finds that he has made a mistake. Can val^^pg 
he rectify the error ? rectifica- 

He may at any time amend the valuation tion of 
and proof, on showing to the satis&ction of the 
trustee, or the Court, that the valuation and 
proof were made hond fide on a mistaken esti- 
mate, or that the security has diminished or 
increased in value since its previous valuation ; 
but every such amendment shall be made at the 
cost of the creditor, and upon such terms as the 
Court shall order, unless the trustee shall allow 
the amendment without application to the 
Court. 

Where a valuation has been so amended, the 
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creditor must forthwith repay any surplus 
dividend which he may have received in excess 
of that to which he would have been entitled on 
the amended valuation, or, as the case may be, 
will be entitled to be paid out of any money for the 
time being available for dividend any dividend 
or share of dividend which he may have failed 
to receive by reason of the inaccuracy of the 
original valuation, before that money is made 
applicable to the payment of any future divi- 
dend, but he will not be entitled to disturb the 
distribution of any dividend declared before the 
date of the amendment. (2nd Sch. rr. 13, 14). 
Power to (93.) Has the trustee any power to compel a 
compel secured creditor to realise his security ? 
creditor to If the trustee is dissatisfied with the value at 

realize which a security is assessed, he may require 

^' that the property comprised in the security be 

offered for sale by public auction at such times 
and on such terms and conditions as may be 
agreed on between the creditor and the trustee, 
or as, in default of such agreement, the Colirt 
may direct, and at such sale, if by auction, the 
creditor, as also the trustee on behalf of the estate, 
are at liberty to bid or purchase (2nd Sch. r. 12.) 
Power of (94.) What power, if any, has the trustee to 

redeem *^ redeem a security at the value assessed by the 
security. creditor ? 

The trustee may at any time redeem it on 
payment to the creditor of the assessed value ; 
and the creditor may at any time, by notice in 
writing, require the trustee to elect whether he 
will or will not exercise his power of redeeming 
the security or requiring it to be realised, and 
if the trustee does not, within six months after 
receiving the notice, signify in writing to the 
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oreditor his election to exercise the power, he 
will not be entitled to exercise it; and the 
equity of redemption, or any other interest in 
the property comprised in the secxtrity which is 
vested in the trustee, will vest in the oreditor, 
and the amount of his debt will be reduced by 
the amount at which the security has been 
valued. (2nd Sch. r. 12.) 
(95.) What is the result if a secured creditor does Result of 
not comply with the statutory rules as to proof of secured 

debt r not com- 

He will be excluded from all share in any plying with 
dividend. (2nd Sch. r. 16.) ruVefasL 

(96.) What is the rule as to double proof? proof of 

If a debtor was at the date of the receiv- ^®^*- 
ing order liable in respect of distinct contracts p^," f p^jg 
as a member of two or more distinct firms, or as to.' 
as a sole contractor, and also as member of a 
firm, the circumstance that the firms are in 
whole or in part composed of the same indivi- 
duals, or that the sole contractor is also one of 
the joint contractors, shall not prevent proof in 
respect of the contracts, against the properties 
respectively liable on the contracts. (2nd Sch. 
r. 18.) 

(97.) What is the rule as to proof in oases of Periodical 
periodical payments ? payment, 

When any rent or other payment falls due at proof in 
stated periods, and the receiving order is made cases of. 
at any time other than one of those periods, the 
person entitled to the rent or payment may 
prove for a proportionate part thereof up to the 
date of the order as if the rent or payment 
grew due from day to day. (2nd Sch. r. 19.) 

(98.) What is the rule as to proof for interest ? Proof for 
On any debt or sum certain, payable at a pu^g^^^^^^j 
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certain time or otherwise, whereon interest is 
not reserved or agreed for, and which is over- 
due at the date of the receiving order, and 
provable in bankruptcy, the creditor may prove 
for interest at a rate not exceeding £4 per cent, 
per annum to the date of the order from the 
time when the debt or sum was payable, if the 
debt or sum is payable by virtue of a writt^i 
instrument at a certain time, and if payable 
otherwise, then from the time when a demand 
in writing has been made giving the debtor 
notice that interest will be claimed from the 
date of the demand until the time of payment. 
(2nd Sch. r. 20.) 
(99.) What is the rule as to proof and dividend 

in the case of debts payable in futuro f 

A creditor may prove for a debt not payable 
when the debtor committed an act of bank- 
ruptcy as if it were payable presently, and may 
receive dividends equally with the other credi- 
tors, deducting only thereout a rebate of in- 
terest at the rate of £5 per cent, per annum, 
computed from the declaration of a dividend 
to the time when the debt would have become 
payable, according to the terms on which it 
was contracted. (2nd Sch. r. 21.) 
(100.) What are the durties and powers of the 

trustee as to the admission or rejection of proofls 

and administering oaths ? 

The trustee must examine every proof and 
the grounds of the debt, and in writing admit 
or reject it, in whole or in part, or require 
further evidence in support of it. If he rejects 
a proof he must state in writing to the creditor 
the grounds of the rejection. If the trustee 
thinks that a proof has been improperly ad- 
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mitted, the Court may, on the application of 
the trustee, after notice to the creditor who 
made the proof, expunge the proof or reduce 
its amount. For the purpose of any of his 
duties in relation to proofs, the trustee may 
administer oaths and take affidavits. (2nd Sch. 
rr. 22, 23, 26.) 
. (101.) Is the decision of the trustee in respect of Decision of 
a proof final ? *^^«^^J j^^ 

No; if a creditor is dissatisfied with the proof, 
trustee's decision, he may apply to the Court to 
reverse or vary the same, and the Court may 
also expunge or reduce a proof upon the appli- 
cation of a creditor if the trustee declines to 
interfere in the matter, or, in the case of a com- 
position or scheme, upon the application of the 
debtor. (2nd Sch. rr. 24, 25.) 
(102.) Hushand and wife separate by mutual Separation 
consent. Trustees for the wife are appointed, and a ^®®^* 
deed of separation executed. The deed provides for 
the payment of an annuity to the wife, but annuity 
to cease, and trusts of the deed to become void, in 
case of the happening of any one of the following 
events : — (1) Wife not remaining chaste. (2) Wife 
annoying husband. (3) Wife receiving pecuniary 
help from others. (4) Husband and wife becoming 
reconciled, and living together again. The husband 
aftei-wards becomes bankrupt^ and no one of the 
above events has happened. What are the rights of 
the wife's trustees as to proving in the husband's 
estate in respect of the annuity, and what steps 
should they take ? 

The value of the annuity can be estimated 
for the purpose of proof {Ex parte BlaJeemare, re 
Blahemorey L. E. 5 Ch, D. 372 ; 46 L. J. Bank. 
118 ; 28 W. E. 488 ; 36 L. T, (N.S.) 783) and 
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the trustees are entitled to prove in the bank- 

niptoy. They should take the steps pointed 

out in auBwer to question 86. 

(103.) The holder of a bill of exchange, which is 

dishonoured after the appointment of a trustee in 

bankruptcy of the drawer, sends notice of dishonour 

to the drawer by post to his last known address, 

which he had left for some months. Is such notice 

sufiScient so as to entitle the holder to prove in the 

bankruptcy in respect of the bill ? Befer, if you 

can, to any decision on the subject. 

Yes ; it was so decided in the case of J^ parte 
Baker, re Bellman, L. B. 4 Ch. D. 795; ,46 
L. J. Bank. 60 ; 36 L. T. 339. 
(104.) A bill of exchauge accepted for the accom- 
modation of the drawer, is deposited by him as 
security for a debt less than the amount of the bill. 
The acceptor becomes bankrupt. For what amount 
is the holder entitled to prove in the bankruptcy ? 

He may prove for the full amount of the bi)l ; 
but he may not receive under his proof more 
than the amount due to him. (Baldwin, 229.) 
(105.) Can the holder of a bill of exchange prove 
against the estate of the acceptor, drawer, or in- 
dorser who has become bankrupt before the bill 
becomes due ? If so, upon any and what condition ? 
Apply this question also to the right of a holder of 
H promissory note, payable on demand where no 
demand has been made before the act of bank- 
ruptcy. 

The holder of a bill of exchange may prove 
thereon, though not actually due at the date 
of the bankruptcy, subjiBct to rebate of interest 
at £5 per cent, per annum from the declaration 
of a dividend to the time at which the bill 
would become payable, according to the terms 
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upon which it was drawn. A bill is provable 
against the estate of the drawer or indorser, 
before dishonour by the acceptor. And the 
holder of a bill or note payable on demand, 
may prove, though no demand has been made 
before the bankruptcy. So also, if the bill be 
payable at a fixed time, after notice, or after 
sight ; though no notice has been given, or pre- 
sentation made before bankruptcy. (Baldwin, 
229, 230.) 
(106.) What right of proof has a surety : — (1) If Surety, 
he pays his principal's debt before the bankruptcy ^^S*** of 
of the principal ; and (2) If he pays a creditor who ^^^^ ^ ' 
has already tendered a proof in the principal's 
bankruptcy ? 

(1.) He can prove for the amount of the debt 
he has paid. 

(2.) He is entitled to stand in such creditor's 
place as to securities, dividends received, and 
all other rights, and to claim and receive future 
dividends under hili (the creditor's) proof, and 
it is not necessary for the surety to make a fresh 
proof. (Baldwin, 224.) 
(107.) A. and B. were partners in the firin A. <fe Co., Right of 
at Liverpool. A. B. and C. were the partners in the P^Jj^^^^ 
firm C. & Co., at London. The firm A. & Co. drew bill of 
bills which were accepted by C. & Co., and indorsed exchange 
to P. Both firms became bankrupt. Could P. prove pfrties * 
against both firms? What principle of the bank- liable 
ruptcy law governs your answer? therein. 

P. could prove against both firms. The 
general rule is, that ** the holder of a bill of 
exchange or promissory note may prove for the 
full amount of the bill or note against all the 
pai-ties liable thereon, until he receives in the 
whole 20«. in the £. If, however, previously to 
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such proof, lie has received a dividend from 
one or other of the estates, he can only prove 
for the balance, and, indeed, actual receipt of 
the dividend is not necessary for this purpose, 
for he is equally debarred, if it has been declared 
though not actually paid. But receipt of a 
dividend after proof has not the effect of 
compelling him to have his proof reduced." 
(Baldwin, 2nd ed. 247.) 
Moneys (108.) When may moneys embezzled by a bank- 

embezzled r^pt ^ proved for against hia estate? State the 

by bank- n • • i i. • i. -l 

rupt, proof g©ii©ral principle which governs such oases. 

for. The general rule is that "in the case of 

claims, arising out of an act of the debtor 
clearly amounting to a felony, proof is not 
allowed, until the creditor has commenced pro- 
ceedings for the prosecution of the bankrupt^ 
where possible ; or, if impossible, as by reason 
of death, or of the criminal having absconded, 
unless the failure of justice were in no way 
attributable to the creditor seeking to prove; 
or unless the offender has been brought to 
justice for a similar offence by some other per- 
son." (Baldwin, 2nd ed. 236, 237). 

Debts pay- (109.) What debts are payable in priority to^other 

able in ^ebts ? 

other debte. (!•) -^^ parochial or other local rates due 

from the bankrupt at the date of the receiving 
order, and having become due and payable 
within twelve months next before such time; 
and all assessed taxes, land tax, property or in- 
come tax assessed on him up to the 5th April 
next before the date of the receiving order, and 
not exceeding in the whole one year's assess- 
ment. 
^ (2.) All wages or salary of any dork or ser- 
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vant in respect of services rendered to the 
bankrupt during four months before the date of 
the receiving order, not exceeding £50 ; and 

(3.) All wages of any labourer or workman 
not exceeding £60, whether payable for time 
or piece-work, in respect of services rendered 
to the bankrupt during four months before the 
date of the receiving order. 

These rank equally between themselves, and 
are paid in full, unless the property of the bank- 
rupt is insufficient to meet them, in which case 
they abate in equal proportion between them- 
selves (s. 40). 
(110.) In the case of partners, how are the joint Joint and 
and separate estates applied in payment of debts ? Xufof 

The joint estate is applicable in the first partners, 
instance in payment of the loint debts, and the ^^\ , . 

« -1 . « applied m 

separate estate of each partner m payment of payment of 
his separate debts. A surplus of the separate ^**^*^s- 
estates is dealt with as part of the joint estate, 
and a surplus of the joint estate is dealt with 
as part of the respective separate estates in pro- 
portion to the light and interest of each partner 
in the joint estate (s. 40). 
(111.) If the estate of a bankrupt realises more How sui- 
than sufficient to pay his debts, how is the surplus ^^r^ ^^^ 

dealt with ? estate dealt 

It is applied in payment of interest from the ^^*^- 
date of the receiving order at the rate of £4 
per cent, per annum on all debts proved in the 
bankruptcy (s. 40). 
(112.) What provision has been made by the Appren- 
Bankruptcy Act in the case of a bankrupt's appren- articled 
tices or articled clerks ? clerks. 

Where at the time of the presentation of the 
bankruptcy petition any person is apprenticed 
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or is an articled clerk to the bankrupt, the 
adjudication of bankruptcy is, if either the 
bankrupt, apprentice, or clerk gives notice in 
writing to the trustee to that effect, to be a 
, complete discharge of the indenture of appren- 
ticeship or articles of agreement ; and if any 
money has been paid by or on behalf of the 
apprentice or clerk to the bankrupt as a fee, 
the trustee may, on the application of the 
apprentice or clerk, or of some person on his 
behalf, pay such sum as the trustee, subject to 
an appeal to the Court, thinks reasonable, out 
of the bankrupt's property, to or for the use of 
the apprentice or clerk, regard being had to the 
amount paid by him or on his behalf, and to 
the time during which he served with the 
bankrupt under the indenture or articles before 
the commencement of the bankruptcy, and to 
the other circumstances of the case ; and where 
it appears expedient to a trustee, he may, on 
the application of any apprentice or articled 
clerk to the bankrupt, or any person acting 
on behalf of such apprentice or articled clerk, 
instead of acting as aforesaid, transfer the 
indenture or articles to some other person 
(s. 41). 

Distress or (113.) What right of distress or proof for rent has 

proof for a landlord ? 

landlord. ^he landlord or other person to whom any 

rent is due from the bankrupt may at any time, 
either before or after the commencement of the 
bankruptcy, distrain upon the goods or effects 
of the bankrupt for the rent due to him from 
the bankrupt, with this limitation, that if such 
distress for rent be levied after the commence- 
ment of the bankruptcy it shall be available 
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only for one year's rent accrued due prior to 
the date of the order of adjudication (a), but the 
landlord or other person to whom the rent may 
be due from the bankrupt may prove under the 
bankruptcy for the surplus for which the dis- 
tress may not have been available (s. 42). 

Property avaUahle for payment of Debts. 

(114.) Explain the doctrine of " relation ?" Doctrine of 

The bankruptcy of a debtor, whether the relation. 
same takes place on the debtor's own petition, 
or on that of a creditor or creditots, is deemed 
to have relation back to, and to commence at, 
the time of the act of bankruptcy being com- 
mitted on which a receiving order is made 
against him, or, if the bankrupt is proved to 
have committed more acts of bankruptcy than 
one, to have relation back to, and to commence 
at, the time of the first of the acts of bank- 
ruptcy proved to have been committed by the 
bankrupt within three months next preceding 
the date of the presentation of the bankruptcy 
petition ; but no bankruptcy petition, receiving 
order, or adjudication, is to be rendered invalid 
by reason of any act of bankruptcy anterior to 
the debt of the petitioning creditor (s. 43). 

(115.) What property is not divisible among the What 
bankrupt's creditors ? Sot^^"^*^ 

(1.) Property held by the bankrupt on trust divisible. 
for any other person. 

(2.) The tools (if any) of his trade and the 
necessary wearing apparel and bedding of him- 



(a) For the purposes of s. 42 the term " order of adjudication " 
is to be deemed to include an order for the administration of the 
estate of a debtor whose debts do not exceed £50, or of a deceased 
person who dies insolvent. 

F 2 
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self, bis wife and children, to a value, inclusive 
of tools, and apparel and bedding, not exceeding 
£20 in the whole (s. 44). 
What (116') What property is divisible among the 

dfvbiblJ l>ankrupt*s creditors ? 

Excepting the property mentioned in the last 
answer — 

(1.) All such property as may belong to or be 
vested in the bankrupt at the commencement of 
the bankruptcy, or may be acquired by or de- 
volve on him before his discharge ; and 

(2.) The capacity to exercise and to take 
proceedings for exercising all such powers in, 
civer, or in respect of property as might have 
been exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy, 
or before his discharge, except the right of 
nomination to a vacant ecclesiastical benefice ; 
and 

(3.) All goods being, at the commencement 
of the bankruptcy, in the possession, order 
or disposition of the bankrupt, in his trade or 
business, by the consent and permission of the 
true owner under such circumstances that he 
is the reputed owner thereof; provided that 
things in action other than debts due or grow- 
ing due to the bankrupt in the course of his 
trade or business, are not to be deemed goods 
within the meaning of this section (s. 44). 
*' Order and (117.) Write out the "order and disposition 
disposition clause " in the present Bankruptcy Act ? 
' ^^^''^* (The third paragraph in the last answer is 

, ^ . the order and disposition clause.) 

mcnt of (118-) -^'j i^ consideration of a loan of £600, 

policy of assigns a policy of life assurance on his (A.'s) life 
assurance to sccurc the payment of such loan, A. afterwards 
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l)ecoiues bankrupt. No notice of the assignment of «8 con- 

.,,...,.,. ,.-1 sideration 

the policy is given to the insurance company until ^^^ ^^^^^ , 
after the adjudication. The trustee claims the policy 
as being in the order and disposition of the bankrupt. 
Is he entitled to it as against the assignee of the 
policy ? Give reasons for your answer, and refer if 
you can to any deciMion on the subject. 

A policy of assurance is a '' thing in action/' 
and is therefore excepted from the operation of 
the order and disposition clause, — s. 44, s. iii. 
of the Bankruptcy Act, 1883. It was so decided 
on the corresponding section in the Bankruptcy 
Act, 1869, in 'Ex parte Ibhetson, re Moore, 
8 Ch. D. 619; 39 L. T. 1 ; 26 W. R. 843. 
Moreover the order and disposition clause in 
the new Act is confined to trade goods. 

Effect of Bankruptcy on Antecedent Transactions. 

(119.) Is a creditor who has issued execution Execution 
against the goods or lands of a debtor and ag«^t 
attached a debt due to him entitled to the benefit Unds, and 
of the execution or attachment as against the attachment 
trustee? ^^^'^*- 

Not imless he has completed the execution 
or attachment before the date of the receiving 
order, and before notice of the presentation of 
any bankruptcy petition by or against the 
debtor, or of the commission of any available 
act of bankruptcy by the debtor (s. 46). 
(120.) When is (a) an execution against goods. Execution 
(V) an attachment of a debt, (c) an execution against against 
land, completed ? fi^' h- 

(a) By seizure and sale. (6) By receipt of ment of a 
the debt, (c) By seizure, or in the case of an Execution 
equitable interest, by the appointment of a against 
receiver (s. 45). ^ ^*^^- 
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(120a.) What is the duty of the sheriff who 
before selling the goods taken in execution is served 
with notice of a receiving order against the execation 
debtor ? 

He must, on request, deliver the goods to the 

official receiver or tmstee under the order, but 

the costs of the execution will be a charge on 

the goods so delivered ; and the official receiver 

or trustee may sell the goods, or an adequate 

part thereof, to satisfy the charge (s. 46). 

(121.) The sheriff has sold the goods of a debtor 

tmder an execution in respect of a judgment for more 

than £20. What precaution must he take before 

parting with the proceeds ? 

He should deduct the costs of the execution 

from the proceeds of sale, and retain the balance 

for 14 days, and if within that time notice is 

served on him of a bankruptcy petition having 

been presented against or by the debtor, and the 

debtor is adjudged bankrupt thereon, or on any 

other petition of which the sheriff has notice, 

he must pay the balance to the trustee in the 

bankruptcy, who is entitled to retain the same 

as against the execution creditor, but otherwise 

he must deal with it as if he had had no such 

notice (s. 46). 

(122.) What is the effect of an execution levied by 

seizure and sale on the goods of a debtor being an 

act of bankruptcy ? 

The execution is not invalid by reason only 
of that fact, and a person who purchases the 
goods in good faith undet a sale by the sheriff 
in all cases acquires a good title to them against 
the trustee in bankruptcy (s. 46). 
(123.) What rule must the sheriff observe in sell- 
ing goods under an execution for more than £20 ? 
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Where tbe sheriff sells the goods of a debtor 
under an execution for a sum exceeding £20 
(including legal incidental expenses), the sale 
is, unless the Court from which the process 
issued otherwise orders, to be made by public 
auction, and not by bill of sale or private con- 
tract, and is to be publicly advertised by the 
sheriff on and during three days next preceding 
the day of sale (s. 146). 
(124.) What alteration has been made in the pro- Elegit, 
cedure under an elegit ? procedare 

imdeir 

The sheriff is not now under a writ of elegit 
to deliver the goods of a debtor, and such a writ 
does not now extend to goods (s. 145). 
(125.) What provision does the Act make for the Voluntary 
case of voluntary settlements ? settle- 

Any settlement of property (except a settle- 
ment made before and in consideration of 
marriage, or made in favour of a purchaser or 
incumbrancer in good faith and for valuable 
consideration, or a settlement made on or for 
the wife or children of the settlor of property 
which has accrued to the settlor after marriage 
in right of his wife.) 

(1.) shall if the settlor becomes bankrupt 
within two years after the date of the settle- 
ment, be void against the trustee, and 

(2.) shall, if the settlor becomes bankrupt 
at any subsequent time within ten years after 
the date of the settlement, be void against the 
trustee, unlesa the parties claiming under the 
settlement can prove that the settlor was at 
the time of making the settlement able to pay 
all his debts without the aid of the property 
comprised in the settlement, and that the 
interest of the settlor in such property had 



72 THE STUDENTS* GUIDE TO 

Marriage paBsed to the trustee of such settlement on the 

settlement. .* .-i r / a'^\ 

execution thereof (s. 47). 
(126.) Can trustees of a marriage settlement 
prove against the estate of the husband in the event 
of his bankruptcy in respect of his covenant to bring 
money into settlement after marriage ? 

Any covenant or contract made in considera- 
tion of marriage, for the future settlement on 
or for the settlor's wife or children of any money 
or property wherein he had not at the date of 
his marriage any estate or interest, vested or 
contingent, in possession or remainder, and not 
being money, or property of or in right of his 
wife, will, on his becoming bankrupt before the 
property or money has been actually transferred 
Fraudulent or paid pursuant to the contract or covenant, be 

i^re erence. ^^j^ against the trustee (s. 47). 

(127.) What transactions are void as being fraudu- 
lent preferences ? 

Every conveyance or transfer of property, or 
charge thereon made, every payment made, 
every obligation incurred, and every judicial 
proceeding taken, or suffered by any person un- 
able to pay his debts as they become due from 
his own money in favour of any creditor, or 
any person in trust for any creditor, with a 
view of giving such creditor a preference over 
the other creditors, are, if the person making, 
taking, paying, or suffering the same is adjudged 
bankrupt on a bankruptcy petition presented 
within three months after the date of making, 
taking, paying or suffering the same, to be 
deemed fraudulent and void as against the 
trustee ; but the rights of any person making 
title in good faith and for valuable considera- 
tion through or under a creditor of the bankrupt 
are not to be affected (s. 48). 
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(128.) As a general rule what transactions entered Trans- 
into by or with a bankrupt are valid as against the y^ ^^^^^ ^ 

trustee ? ban k r u p t 

(a) Any payment by the bankrupt to any of ^\f^^^^ 
his creditors ; trustee. 

(6) Any payment or delivery to the bankrupt; 

(c) Any conveyance or assignment by the 
bankrupt for valuable consideration ; 

(d) Any contract, dealing, or transaction by 
or with the bankrupt for valuable consideration : 

Provided both the following conditions are com- 
plied with : — 

(1.) The payment, delivery, conveyance, as- 
signment, contract, dealing, or transaction, as 
the case may be, takes place before the date of 
the receiving order ; and 

(2.) The person (other than the debtor) to, 
by, or with whom, the payment, delivery, con- 
veyance, assignment, contract, dealing, or trans- 
action, was made, executed, or entered into, 
has not at the time thereof, notice of any avail- 
able act of bankruptcy committed by the bank- 
rupt, before that time (s. 49). 

(129.) What interpretation is put upon the words " Notice of 
" notice of an act of bankruptcy ?" ^J^"^ ^^ 

" The notice need not be express or formal, ruptcy." 
for the creditor is certainly not entitled to any 
protection if he had in fact knowled^^e or means 
of knowledge of any such act. So, it is sufficient 
to show that he knew facts, from which he 
might naturally and properly have inferred 
that an act of bankruptcy had been committed. 
Therefore, notice that a petition in bankruptcy 
has been filed will be sufficient, because such 
petition must necessarily have been founded 
upon some act of bankruptcy. In such a case. 
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it is immaterial that lie denies drawing any 
such inference, or that he was ignorant of the 
legal effect of the facts of which he had cogni- 
zance. The notice should, however, leave no 
room for doubt in an ordinary person as to 
whether the circumstances relied on amount to 
an act of bankruptcy or not. But the notice 
need not state the time at which it was com- 
mitted : although in the case of aj^./a., or elegit^ 
it is essential that the act should be prior to 
the seizure. Indeed, general notice that an act 
of bankruptcy has been committed is sufficient, 
nor need the particulars or nature thereof be 
stated. But notice of an intention to commit 
an act of bankruptcy is not sufficient ; it must 
be notice (express or implied) that such an act 
has been in fact committed. And it must be an 
act of bankruptcy available for the particular 
adjudication made (i.e. one committed within 
three months prior to the presentation of the 
petition"). (Baldwin, 2nd ed. 139, 140.) 
Garnishee (130.) A judgment creditor obtains a garnishee 
order nisi order nid attaching a debt due to his judgment 
debtor, but before it is. made absolute the latter 
becomes a bankrupt. Who is entitled to the attached 
debt, the judgment creditor or the trustee in 
bankruptcy ? Give reasons for your answer. 

The trustee in bankruptcy, because a creditor 
who has attached a debt is not entitled to 
retain the benefit of the attachment, unless he 
has actually received the debt before the date 
of the receiving order, without notice of any 
petition or available act of bankruptcy (sec. 45. 
See also Ex parte Pillers, re Curtoys, L. R. 17 
Ch. D. 653 ; 60 L. J. Ch. 691 ; 44 L. T. 691 ; 
29 W. R. 575). 
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(131.) A trustee appointed the bankrupt to carry When 
on the bankrupt's business for the benefit of the entitled to 
creditors ; the bankrupt contracted a fresh debt with goods as 
a person ignorant of the circumstances under which Jf ^gj^g 
he was trading ; the new creditor obtained judgment When not. 
and seized goods of the bankrupt, acquired by means 
of the profits of such trading. Will the creditor be 
entitled to tbe goods as against the trustee? Would the 
case be different if an undischarged bankrupt carried 
on business without the knowledge of the trustee ? 
The creditor having dealt with the bankrupt 
in ignorance of his new position, will be 
entitled to the goods as against the trustee 
(Bnglehach v. Nixm, Ij, R. 10 C. P. 645; 44 
L. J. C. P. 396 ; 32 L. T. 831 ; Ex parte BoherU 
son, re Magnus, L. R. 8 Ch. 962 ; 29 L. T. 124; 
21 W. R. 875). But it would seem that the 
case would be different if an undischarged 
bankrupt carried on business without the 
knowledge of the trustee {Ex parte Ford, re 
Caughey, L. R. 1 Ch. D. 521 ; 45 L. J. Bank. 
19, 96 ; 34 L. T. 634 ; 24 W. R. 690 ; Meggy v. 
Imperial Discount Co,, L. R. 3 Q. B, D. 711 ; 
47 L. J. Q. B. 119 ; 48 L. J. Q. B. 54; 38 L. T. 
309 ; 26 W. R. 342). 
(132.) A bankrupt had, before adjudication, con- Contract to 
tracted to sell certain leaseholds to a purchaser, and J«^J^®«*se- 
had received a deposit ; the purchaser had no notice 
of any act of bankruptcy. After the adjudication 
had been made, but before it had been advertised, 
the purchaser having no notice of the adjudication, 
paid the remainder of his purchase-money to the 
bankrupt. Can the purchaser compel the trustee to 
assign the lease to him? 

The purchaser cannot compel the trustee to 
assign the lease to him except upon the terms 
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of his paying to the trustee the remainder of 

the purchaser money over again (Ex parte 

Bulbidge, In re Pooley, L. R. 8 Ch. D. 367 ; 

48 L. J. Bank. 15; 26 W. R. 646; 38 L. T. 

663). The contract itself and the payment 

of the deposit are protected by virtue of 

sec. 49 of the Bankruptcy Act 1883, but not 

the payment made to the bankrupt after the 

adjudication. 

(133.) If a man contracts to purchase goods on 

credit, and becomes bankrupt before the vendor has 

parted with the goods, what are the rights of the 

trustee and the vendor respectively ? 

As the goods have not left the actual posses- 
sion of the vendor, the trustee cannot, although 
the property may have passed to the vendee, 
claim delivery thereof, without payment of the 
price. (Bloxam v, Sanders, 4 B. & C. 941.) 
(134.) Writ of Summons, specially endorsed, and 
appearance by defendant. Plaintiff applies for 
judgment under Order XIV. Leave given to defend 
on payment into Court of amount claimed — ^money 
paid in and action referred to arbitration — after- 
wards, and before award made, defendant becomes 
bankrupt, and his trustee obtains an order restrain- 
ing further proceedings in the action. Is or is not 
the plaintiff a secured creditor ? If so, what step 
should be taken to ascertain the amount due to 
him? 

The plaintiff is a secured creditor, and an 
inquiry should be directed in the Bankruptcy 
Court to ascertain to how much of the money 
paid into Court the Plaintiff is entitled (Ex 
parte Banner, In re Keytoorth, 9 L. R. Ch. 
379 ; 43 L. J. Bank. 102 ; 30 L. T. 620 ; Robson 
on Bank. 4th ed, p. 298), 
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(135.) Sale by A. to B. of 300 tons of ore, to be Breach of 
delivered 60 tons per month. The whole quantity 
is delivered, except one instalment of 50 tons due in 
January. The previous December instalment had 
not been paid for, and after its delivery, B had de- 
clared himself insolvent, and subsequently became 
bankrupt. A., in <;onsequence of such declaration of 
insolvency, refused to deliver the January instal- 
ment. No tender of the price is made by the trustee 
in bankruptcy, who, however, calls upon the seller 
(A.) for damages for breach of contract. Advise A. 
as to his legal rights under the above circumstances. 
Neither the non-payment of the December in- 
jstalment nor the bankruptcy of B. would en- 
title A. to rt^scind the contract, but he was 
entitled, after the declaration of insolvency, to 
refuse to deliver the January instalment till the 
price of both the December and January instal- 
ments had been tendered to him by the trustee, 
and I should so advise him. (^Ex parte Chalmers, 
In re Edwards, 8 L. E. Ch. 289 ; 42 L. J. Ch. 37 ; 
28 L. T. 325; 21 W. E. 349, Baldwin, pp. 88, 89.) 
(136.) What tests must be satisfied before a con- Fraudulent 
veyance of part of a debtor's propei-ty for a past P'"®*^^®*^^®- 
debt can be impeached as a fraudulent preference 
under the Bankruptcy Act ? 

(1.) It must be voluntary, i.e. the spontaneous 
act of the debtor. 

(2.) It must be with the sole view of giving 
the particular creditor a preference over the 
rest. 

(3.) The creditor must be fully aware that he 
is being preferred. 

(4.) The debtor must be unable to pay his 

debts as they become due from his ovm. monies. 

(5.) The debtor must have become bankrupt 
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within three months from the date of the trans- 
action. (Baldwin, 162-156). 
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Beatiaatian of Property, 

(137.) What is the duty and position of the 
trofitee as to taking possession of the bankrupt's 
property? 

It is the duty of the trustee, as soon as may 
be, to take possession of the deeds, books, and 
documents of the bankrupt, and all other parts 
of his property capable of manual delivery ; and 
he is, in relation to and for the purpose of 
acquiring or retaining possession, in the same 
position as if he were a receiver of the property 
appointed by the High Court, and the Court 
may, on his application, enforce such acquisition 
or retention accordingly (s. 60). 
(138.) What are the trustee's powers as to stocks 
or shares forming part of the bankrupt's estate ? 

Where any part of the bankrupt's property 
consists of stock, shares in ships, shares, or any 
other property transferable in the books of any 
company, office, or person, the trustee may trans- 
fer the property to the same extent as the bank- 
rupt might have done had he not become bank- 
rupt (s. 50). 
(139.) How may the trustee deal with the bank- 
rupt's copyhold or customaryhold property ? 

Where any part of the bankrupt's property 
is of copyhold or customary tenure, or is any 
like property passing by surrender or admit- 
tancO) or in any similar manner, the trustee is 
not compellable to be admitted to the property, 
but may deal with it in the same manner as if it 
had been capable of being, and had been duly 
surrendered, or otherwise conveyed to such uses 
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as the triiBtee may appoint ; and any appointee 
of the trustee is to be admitted to or otherwise 
invested with the property accordingly (s. 60). 
(140.) What is the trustee's position as to the Choses in 

bankrupt's things in action ? ^^*^°°- 

Such things are deemed to have been duly 
assigned to the trustee (s. 50). 
(141.) What are the rights of action which do Rights of 

not pass to the- trustee in bankruptcy ? Are there *^ *^^' 

any rights of action which may be split, so as to pass 

to the trustee in part ? 

Actions for breach of contract, resulting in 
direct injury to the bankrupt's person or feel- 
ings, ex, gr. an action for breach of promise to 
marry, do not pass to the trustee (a)* Nor do 
actions for personal torts, resulting in direct 
injury to the feelings, etc., of the bankrupt, 
ex. gr., an action for libel or assault (6.) In 
these cases, the injury to the bankrupt's person 
or feelings being the primary and direct cause 
of action, it is immaterial that his estate may 
incidentally have been injured. Where, how- 
ever, the direct result is an injury both to the 
property of the bankrupt as well as to his per- 
son, then, as there are two separate and distinct 
causes of action, the right of action, whether in 
contract or tort, may be split, and, so far as the 
bankrupt's property is injured, will pass to his 
trustee, and so far as the feelings, etc., of the 
bankrupt may be injured, will remain in him 
(c). On the other hand, where the direct result 

(a) Beekham v. Drake, 2 H. of L. C. 579; 11 M. & W. 315; 
13 Jur. 921. 

(6) Beckham r. Drake, ubi supra ; Houcard v. Croictlier, 8 M. & 
W. 601 : 5 Jur. 914. 

(c) Beckham v. Drake, ubi supra; Boddington v. Castelli, 23 
L. J., Q. B. 31e 
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is a pecuniary loss only, the right of action 

cannot be split, although the bankrupt may be 

incidentally damnified (a). (Baldwin, 108.) 

Conceal- (142.) Where property of the bankrupt is known 

ment of ^^ j^^ concealed, how may the same be taken posges- 

Bion of? 

Any person acting under waiTant of the Court 
may seize any part of the propertj'- of a bank- 
rupt in the custody or possession of the bank- 
rupt, or of any other person, and with a view to 
such seizure may break open any house, build- 
ing or room of the bankrupt where the bankrupt 
is supposed to be ; or any building or receptacle 
of the bankrupt where any of his property is 
supposed to be ; and where the Court is satis- 
fied that there is reason to believe that property 
of the bankrupt is concealed in a house or place 
not belonging to him, the Court may grant a 
search warrant to any constable or oflBcer of the 
Court, who may execute it according to its tenor 
(s. 51). 
Beneficed (143.) What course may the trustee adopt where 
clergyman. ^^^ bankrupt is a beneficed clergyman ? 

Where a bankrupt is a beneficed clergyman, 
the trustee may apply for a sequestration of the 
profits of the benefice, and the certificate of the 
trustee's appointment is sufficient authority for 
granting sequestration without any writ or 
other proceeding, and the same is accordingly to 
be issued as on a writ of levari fotdaSj founded on 
a judgment against the bankrupt, and is to have 
priority over any other sequestration issued 
after the commencement of the bankruptcy in 
respect of a debt provable in the bankruptcy, 

(a) Hodgson v. Sidnej/, L. R. 1 Ex. 313 ; 35 L. J. Ex. 182 ; , 
Morgan v. Stebky L. R. 7 Q. B. 611 ; 26 L. T. 906. 
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except a sequestration issued before the date of 
the receiving order by or on behalf of a person 
who at the time of the issue thereof had not 
notice of an act of bankruptcy committed by 
the bankrupt, and available for grounding a 
receiving order against him (s. 52). 
(144.) Where the profits of a benefice have been Sequestra- 
sequestered in consequence of the bankruptcy of the tion of 
clergyman, what deductions is the sequestrator liable benefice^ 
to make? 

llie bishop of the diocese may, if he think 
fit, appoint to the bankrupt such or the like 
stipend as he might by law have appointed to a 
curate duly licensed to serve the benefice in 
case the bankrupt had been non-resident, and it 
is the duty of the sequestrator to pay the sum 
so appointed out of the profits of the benefice to 
the bankrupt, by quarterly instalments, while 
he performs the duty of the benefice. He is 
also liable to pay thereout the salary payable 
to any duly licensed curate of the church of the 
benefice in respect of duties performed by him 
as such during four months before the date of 
the receiving order not exceeding £50 (s. 52). * 
(145.) Where the bankrhpt is an ofi&cer of the officer of 
army or navy, or an officer or clerk in the service of army or 
the Crown, what are the tmstees' rights as to the officer 



or 



pay or salary of such bankrupt ? clerk in 

Where a bankrupt is an officer of the army Jif ^vice of 
or navy, or an officer or clerk or otherwise em- 
ployed or engaged in the civil service of the 
Crown, the trustee is to receive for distribution 
amongst the creditors so much of the bankrupt's 
pay or salary as the Court, on the application 
of the trustee, with the consent of the chief 
officer of the department under which the pay 

a 
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or salary is enjoyed may direct. Before making 
any order the Court is to communicate with 
the chief officer of the department as to the 
amount, time, and manner of the payment to 
the trustee, and is to obtain the written con- 
sent of the chief officer to the terms of such 
payment. 

Where a bankrupt is in the receipt of a salary 
or income other than as aforesaid, or is entitled 
to any half-pay, or pension, or to any compensa- 
tion granted by the Treasury, the Court, on the 
application of the trustee, is from time to time 
to make such order as it thinks just for the pay- 
ment of the salary, income, half-pay, pension, 
or compensation, or of any part thereof, to the 
trustee, to be applied by him in such manner as 
* the Court may direct. Nothing in these pro- 
visions is to take away or abridge any power of 
the chief officer of any public department to 
dismiss a bankrupt, or to declare the pension, 
half-pay, or compensation of any bankrupt to 
be forfeited (s. 63). 

Vesting of (146.) In whom does the property of a bankrupt 

aHdicr"* vest on his adjudication ? 

tion. Immediately on a debtor being adjudged 

bankrupt his property vests in the trustee, who 
is the official receiver until a trustee is appointed* 
On such appointment the property forthwith 
passes to and vests in the person appointed 
trustee. The property passes from trustee to 
trustee, and vests in the trustee for the time 
being during his continuance in office without 
any conveyance, the certificate of appointment 
of a trustee being deemed a conveyance, and may 
be registered, enrolled, and recorded accordingly 
(s. 64), 
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(147.) What is the position of the trustee with Onerous 

covenants 

reference to property burdened with onerous cove- 
nants, shares, unprofitable contracts, and unsaleable 
property? 

Where part of the bankrupt's property con- 
sists of land burdened with onerous covenants, 
shares or stock in companies, unprofitable con- 
tracts, or of any other property that is unsale- 
able, or not readily saleable, by reason of its 
binding the possessor to perform some onerous 
act, or pay money, the trustee, notwithstanding 
that he has endeavoured to sell or has taken 
possession of the property, or exercised any act 
of ownership in relation thereto, may, by 
writing, signed by him, at any time within 
three months after the first appointment of 
trustee, disclaim the property ; but the trustee 
is not entitled to disclaim a lease without leave 
of the Court, and he is not entitled to disclaim 
any property where he has declined or neglected 
to give notice whether he disclaims the property 
or not for twenty-eight days (or such extended 
period as the Court may allow) after he has been 
applied to in writing by any person interested 
in the property requiring him to decide whether 
he will disclaim or not ; and in the case of a 
contract, if the trustee, after such application, 
does not within the twenty-eight days or the 
extended period disclaim the contract, he is 
deemed to have adopted it (s. 65). 
(148.) What is the eflfect of a disclaimer of Disclaimer 
property by the trustee ? ®^ 

The disclaimer operates to determine, as from 
the date of the disclaimer, the rights, interests, 
and liabilities of the bankrupt and his property 
in or in respect of the property disclaimed, and 

o 2 
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also disoharges the trustee from all personal 
liability in respect of the property disclaimed 
as from the date when the property vested in 
him, but does not, except so far as is necessary 
for releasing the bankrupt and his property 
and the trustee from liability, affect the rights 
or liabilities of any other person. Any person 
injured by the operation of a disclaimer is a 
creditor of the bankrupt to the extent of the 
injury, and may prove the same as a debt under 
the bankruptcy (s. 66). 

Restriction (149.) Under what restrictions is the trustee in 

trustee is disclaiming a lease ? 

disclaiming ^^^ trustee is not entitled to disclaim a lease 

lease. without leave of the Court, and the Court may 

before or on granting such leave require such 
notices to be given to persons interested, and 
impose such terms as a condition of granting 
leave, and make such orders with respect to 
fixtures, tenant's improvements, and other mat- 
ters arising out of the tenancy as the Court 
thinks just (s. 66). 
(149a.) Is it open to a person who has entered 
into a contract with the bankrupt before the date 
of the receiving order to get the same rescinded ? 

The Court may, on the application of any 
person who is, as against the trustee, entitled to 
the benefit or subject to the burden of a contract 
made with the bankrupt, make an order rescind- 
ing the contract on such terms as to payment by 
or to either party of damages for the non-per- 
formance of the contract, or otherwise, as to the 
Oourt may seem equitable, and any damages 
payable under the order to any such person 
may be proved by him as a debt under the 
bankruptcy (s, 66). 
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(150.) What provisions does the Act contain for Vesting of 

^1 .. i» T 1 . a _j • 1 • disclaimed 

the vesting of aisclaimed property in persons daim- property. 

ing any interest in the same ? 

The Court may, on application by any person 
either claiming any interest in any disclaimed 
property, or tinder any liability not discharged 
by the Act in respect of any disclaimed 
property, and on hearing such persons as it 
thinks fit, make an order for the vesting of the 
property in or delivery thereof to any person 
entitled thereto, or to whom it may seem just 
that the same should be delivered by way of 
compensation for such liability as aforesaid, or a 
trustee for him, and on such terms as the Court 
thinks just; and on any such vesting order 
being made, the property comprised therein 
shall vest accordingly in the person therein 
named in that behalf without any conveyance 
or assignment for the purpose. 
' Provided always, that where the property 
disclaimed is of a leasehold nature, the Court 
shall not make a vesting order in favour of any 
person claiming under the bankrupt, whether as 
under-lessee or as mortgagee by demise, except 
upon the terms of making such person subject 
to the same liabilities and obligations as the 
bankrupt was subject to under the lease in 
respect of the property at the date when the 
bankruptcy petition was filed, and any mort- 
gagee or under-lessee declining to accept a 
vesting order upon such terms shall be excluded 
from all interest in and security upon the 
property ; and if there shall be no person claim- 
ing under the bankrupt who is willing to accept 
. an order upon such terms, the Court shall have 
power to vest the bankrupt's estate and interest 
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in the property in any person liable either per- 
sonally or in a representative character, and 
either alone or jointly with the bankrupt tb 
perform the lessee's coyenants in such lease 
freed and discharged from all estates, incum- 
brances, and interests created therein by the 
bankrupt (s. 55). 
General (151.) What are the general powers of the trustee 

power of Qf dealing with the bankrupt's property ? 

He may: (1.) Sell all or any part of the 
property of the bankrupt (including the good- 
will of the business, if any, and the book debts 
due or growing due to the bankrupt), by 
public auction or private contract, with power 
to transfer the whole thereof to any person or 
company, or to sell the same in parcels. 

(2.) Give receipts for any money received by 
him, which receipts effectually discharge the 
person paying the money from all responsibility 
in respect of the application thereof. 

(3.) Prove, rank, claim and draw a dividend 
in respect of any debt due to the bankrupt. 

(4.) Exercise any powers the capacity to 
exercise which is vested in the trustee under 
the Act and execute any powers of attorney, 
deeds and other instruments for the purpose of 
carrying into effect the provisions of the Act. 

(5.) Deal with any property to which the 

bankrupt is beneficially entitled as tenant in 

tail in the same manner as the bankrupt might 

have dealt with it (s. 66). 

What com- (152.) What lidngs is the trustee authorised to do 

insTwction ^*^ ^® permission of the committee of inspection ? 

mav The trustee may, with the permission of the 

authorise committee of inspection, do all or any of the 

trustee to j» -n • ^i • 

do. following things :— 
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(1*) Carry on the business of the bankrupt, 
so far as may be necessary for the beneficial 
winding up of the same. 

(2.) Bring, institute, or defend any action or 
other legal proceeding relating to the property 
of the bankrupt. 

(3.) Employ a solicitor or other agent to take 
any proceeding or do any business which may 
be sanctioned by the committee of inspection. 

(4.) Accept as the consideration for the sale of 
any property of the bankrupt a sum of money 
payable at a future time subject to such stipula- 
tions as to security and otherwise as the com^ 
mittee think fit. 

(5.) Mortgage or pledge any part of the 
property of the bankrupt for the purpose of 
raising money for the payment of his debts. 

(6.) Eefer any dispute to arbitration, com- 
promise all debts claims and liabilities whether 
present or future, certain or contingent, 
liquidated or unliquidated, subsisting or sup- 
posed to subsist between the bankrupt and any 
person who may have incurred any liability to 
the bankrupt, on the receipt of such sums, pay- 
able at such times and generally on such terms 
as may be agreed on. 

(7.) Make such compromise or other arrange- 
ment as may be thought expedient with creditors 
or persons claiming to be creditors in respect to 
any debts provable under the bankruptcy. 

(8.) Make such compromise or other arrange- 
ment as may be thought expedient with respect 
to any claim arising out of or incidental to the 
property of the bankrupt, made or capable of 
being made on the trustee by any person or by 
the trustee on any person. 
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(9.) Divide in its existing form amongst the 
creditors, according to its estimated yalue, any 
property which from its peculiar nature or 
other special circumstances cannot be readily or 
advantageously sold. 

The permission given for these purposes is not 
to be a general permission to do all or any of the 
above-mentioned things, but only a permission to 
do the particular thing or things for which per- 
mission is sought in the specified case or cases 
<s. 67). 

Diatribution of Property. 
Duties of (153.) What are the duties of the trustee as to the 
to'dec W declaration and distribution of dividends ? 
tion and It is the duty of the trustee, with all con- 

distribu- venient speed, but subject to the retention of 

dividends. ^^^^ sums as may be necessary for the costs of 

administration, or otherwise to declare and dis- 
tribute dividends amongst the creditors who 
have proved their debts. The first must be 
declar^ and distributed within four months 
after the conclusion of the first meeting, unless 
the trustee satisfies the committee of inspection 
that there is sufficient reason for postponing the 
declaration to a later date, and subseq;uent 
dividends must, in the absence of sufficient 
reason to the contrary, be declared and distri- 
buted at intervals of not more than six months. 
Before declaring a dividend the trustee must 
cause notice of his intention to do so to be 
gazetted, and also send reasonable notice thereof 
to each creditor mentioned in the debtor's 
statement who has not proved. 

When he has declared a dividend he must 
send to each creditor who has proved, a notice 
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showing the amount of the dividend, and when 
and how it is payable, and a statement in the 
prescribed form as to the particulars of the 
estate (s. 58). 
(154.) What is the rule as to dividends in the case Joint and 

of joint and separate estates ? estates*^ 

A creditor to whom a bankrupt member of a rule as' to 
firm is indebted jointly with the other partners dividends 
in the firm, or any of them, is not entitled to 
any dividend out of the bankrupt's separate 
property until all the separate creditors have 
been paid in full. 

Where joint and separate properties are being 
administered, dividends of the joint and separate 
properties, are, subject to any order to the 
contrary that may be made by the Court, on 
the application of any person interested, to be 
declared together ; and the expenses of and . 
incident to such dividends are to be fairly 
apportioned by the trustee between the joint 
and separate properties, regard being had to 
the work done for and the benefit received 
by each property (s. 69). 
(155.) In the distribution of a dividend, how are How rights 

the rights of creditors residing at a distance pro- of creditors 

5 ° ^ residing at 

Vlded tor i a distance 

In the calculation and distribution of a provided 
dividend, the trustee must make provision for distribu- 
debts provable in bankruptcy appearing from tionof 
the bankrupt's statements, or otherwise, to be di^^d®'*^- 
due to persons resident in places so distant 
from the place where the trustee is acting that 
in ordinary course of communication they have 
not had sufficient time to tender their proofs, or 
'^^ to establish them if disputed, and also for 
provable debts, the subject of claims not yet 
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Creditor 
who has not 
proved his 
debt before 
declaration 
of dividend, 
position of. 



determined. He shonld also make piovision 
for any disputed proofs or claims, and the 
expenses necessary for the administration of 
the estate or otherwise, and subject to the fore- 
going provisions he is to distribute as dividend 
all money in hand (s. 60), 
(156.) Does a creditor who has not proved his 

debt before the declaration of a dividend thereby 

lose his right to such dividend ? 

He is entitled to be paid out of any money 
for the time being in the hands of the trustee 
any dividend he may have failed to receive 
before that money is applied to the payment of 
any future dividend, but he is not entitled to 
disturb the distribution of any dividend 
declared before his debt was proved by reason 
that he has not participated therein (s. 61). 
(157.) When should a final dividend be declared, 

and what precaution must the trustee take before 

declaring the same ? 

When the trustee has realised all the 
property of the bankrupt, or so much thereof as 
can, in the joint opinion of himself and the 
committee of inspection, be realised without 
needlessly protracting the trusteeship, it is his 
duty to declare a final dividend, but before 
doing so to give notice to the persons whose 
claims to be creditors have been notified to him, 
but not established to his satisfaction, that if 
they do not establish their claims to the satis- 
faction of the Court within a time limited by 
the notice, he will proceed to make a final 
dividend, without regard to their claims. After 
the expiration of the time so limited, or, of such 
further time as the Court may on application 
allow to the claimant, the bankrupt's property 
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« 

is to be divided among the creditors who have 

proved, without regard to the claims of any 

other persons (s. 62). 

(158.) Can an action be sustained against a Trustee not 

trustee for not paying a dividend which has been 5mdend 

declared ? declared. 

No action for a dividend lies against the 
trustee. If he refases to pay any dividend, the 
Court may order him to pay it, and also to pay 
out of his own money interest thereon for the 
time that it is withheld, and the costs of the 
application (s. 63). 
(159.) What part may the bankrupt take in the Bankrupt 
administration of his property ? ^ admidltra- 

The trustee may, with the permission of the tion of his 
committee of inspection, appoint the bankrupt P^^P^'^y- 
to superintend the management of the property 
or any part thereof, or to carry on the trade (if 
any) of the bankrupt for the benefit of his 
creditors, and in any other respect to aid in 
administering the property in such manner 
and on such terms as the trustee may direct 
(s. 64). 
(160.) Is a bankrupt entitled to any allowance Allowance 
out of his estate ? ^pt*out of 

He is not entitled to any, but the trustee his estate, 
may from time to time, with the permission of 
the committee of inspection, make such allow- 
ance as he may think just to the bankrupt out 
of his property for the support of the bankrupt 
and his family, or in consideration of his 
services if he is engaged in winding up his 
estate, but any such allowance may be reduced 
by the Court (s. 64). 
(161.) An estate having been wound up, it is Who 
found that after paying the creditors in full, and g°ypl^s *^ 
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after estate the costs, charges, and expenses of the bankruptcy 
wound up. proceedings, there is a surpliUL Who is entitled 
to this ? 

The bankrupt is entitled to the surplus 
(s. 65). 
Remedy of (162.) A. is the trustee of B.'s estate; he has 
creditor declared and paid dividends to the amount of ^«. in 

who has not ^ 

paid the pound on B/s estate, but has omitted to pay a 

dividends, dividend to 0., a creditor, whose debt was proved, 

and who was entitled to such dividend. Will an 

action lie at the suit of G. against A., and if not, 

what is the remedy, and can C. recover interest ? 

No action for a dividend lies against the 
trustee, but if the trustee refuses to pay any 
dividend, the Court may, if it thinks fit, order 
him to pay it, and also to pay out of his own 
money interest thereon for the time that it is 
withheld, and the costs of the application (s. 63). 
C. should ask the trustee to pay the dividend, 
and if he refuse to do so, should apply to the 
Court for an order for payment of the same with 
interest and costs. 
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PAET IV. 

Official Bbceivers and Staff of Board of Trade. 

(163.) Who are eligible for the office of official official re- 
receiver, and by whom are they appointed ? ceiver, who 
The Board of Trade may from time to time ^ffi^e and "^ 
appoint such persons as they think fit to be by whom 
official receivers of debtor's estates, and may *PP^"^*«<^- 
remove any person so appointed from snch office 
(s. 66). 
(164.) Under whose authority do the official re- By what 

ceivers act ? offi m"*^ 

Under the general authority and directions ceivers act. 
of the Board of Trade, but they are also officers 
of the Court to which they are attached (s. ^^), 

(165.) What is the status of the official receiver ? Status of 

His duties have relation both to the conduct *>®cial 

receiver 

of the debtor and to the administration of his 
estate. For the purpose of affidavits verifying 
proofs, petitions, or other proceedings under the 
Act he may administer oaths. The trustee is 
bound to supply him with such information, 
and give him such access to, and facilities for 
inspecting the bankrupt's books and documents, 
and generally to give him such aid as may be 
requisite for enabling him to perform his duties 
under the Act (s. 68). 
(166.) What are the duties of the official receiver Duties of 
as regarda the debtor? "f^ter as 

(1.) To investigate the conduct of the debtor, regards 
and to report to the Court, stating whether debtor. 
there is reason to believe that the debtor has 
committed a misdemeanour under the Debtor's 
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Act, 1869, or any amendment thereof, or under 
the Bankruptcy Act, 1883, or which would 
justify the Court in refusing, suspending, or 
qualifying an order for his discharge. 

(2.) To make such other reports concerning 
the conduct of the debtor as the Board of Trade 
may direct. 
^ (3.) To take such part as may be directed by 

the Board in the public examination of the 
debtor. 

(4.) To take such part, and give such assist- 
ance, in relation to the prosecution of any 
fraudulent debtor as the Board may direct 
(s. 69). 

Duties of (167.) What are the duties of the official receiver 

official ^ regards the estate of a debtor ? 

regards (!•) Pending the appointment of a trustee, to 

estate of act as interim receiver of the debtor's estate, 

debtor. j -i • i • , • j j 

and, where a special manager is not appointed 
as manager thereof. 

(2.) To authorise the special manager to raise 
money or make advances for the purpose of the 
estate in any case where in the interests of the 
creditors it appears necessary to do so. 

(3.) To summon and preside at the first meet- 
ing of creditors. 

(4.) To issue forms of proxy for use at meet- 
ings of creditors. 

(6.) To report to the creditors as to any pro- 
posal which the debtor may have made with 
respect to the mode of liquidating his affairs. 

(6.) To advertise the receiving order, the date 
of the first meeting, and such other matters as 
it may be necessary to advertise. 

(7.) To act as trustee during any vacancy in 
the office of trustee (s, 70). 
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(168.) What are the powers of the oflficial receiver Powers of 
as interim receiver or manager ? receiver as 

He has the same powers as if he were a interim re- 
receiver and manager appointed by the High <^e»ver or 
Court, but it is his duty, as far as practicable, 
to consult the wishes of the creditors with 
respect to the management of the debtor's pro- 
perty, and he may for that purpose, if he thinks 
it advisable, summon meetings of the persons 
claiming to be creditors. He must not, unless 
the Board of Trade otherwise order, incur any 
expense beyond such as is requisite for the pro- 
tection of the debtor's property or the disposing 
of perishable goods : but when the debtor can- 
not himself prepare a proper statement of affairs, 
the official receiver may, subject to any pre- 
scribed conditions, and at the expense of the 
estate, employ some person or persons to assist 
in the preparation of the statement of affairs 
(s. 70). 
(168a.) May a creditor appoint the official receiver Official 
to act as his general or special proxy ? receivers 

Yes (r. 21, 1st Sch.). as proxy. 
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PAET V. 

Trustees m Bankruptcy. 
Bemuneration of Trustee. 

Remunera- (169.) To what remuneration is a trustee in 
tion of bankraptcy entitled ? 

^1*118^66 in _ 

ijanj^. Where the creditors appoint any person to be 

ruptcy. trustee, his remuneration (if any) is to be fixed 

by an ordinary resolution of the creditors, or if 
the creditors so resolve, by the Committee of 
inspection, and is to be in the nature of a com- 
mission or percentage, of which one part is to 
be payable on the amount realised, afber deduct- 
ing any sums paid to secured creditors out of 
the proceeds of their securities, and the other 
part on the amount distributed in dividend. 
The resolution must express what expenses the 
remuneration is to cover, and no liability 
iattaches to the bankrupt's estate, or ^ the 
creditors, in respect of any expenses which the 
remuneration is expressed to cover. Where no 
remuneration has been voted to a trustee he is 
allowed out of the estate such proper costs and 
expenses incurred by him in or about the bank- 
Reduction ruptcy as the taxing ofl&cer may allow (s. 72). 

rlJoTor" (^"^^O ^® ^* ^P®^ ^ *^y creditor or the bank- 
trustee in rupt to take any course with a view of having 
certain the remuneration voted to a trustee reduced ? 
l^ard of ^^ one-fourth in number or value of the 

Trade to fir creditors dissent from the resolution fixing the 

^^^'^^^^^^ trustee's remuneration, or the bankrupt satisfies 

remunera- * 

tion. 
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the Board of Trade that the remuneration is 
unnecessarily large, the Board of Trade is to 
fix the amount of the remuneration (s. 72). 
(171,) May a trustee receive from the bankrupt 

any remuneration in addition to the remuneration 

payable out of the estate ? 

A trustee is not, unpler any circumstances 
whatever, to make any arrangement for, or 
accept from the bankrupt, or any solicitor, 
. auctioneer, or any other person that may be 
employed about a bankruptcy, any gift, re- 
muneration, or pecuniary or other consideration, 
or benefit whatever beyond the remuneration 
fixed by the creditors and payable out of the 
estate (s. 72). 
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Beceipts, payments^ accounts, audits, 

(172.) What are the duties of the trustee as to 
the moneys received by him, and what liabilities 
does he incur by a neglect of such duties ? 

The trustee should, in such manner and at 
such times as the Board of Traide, with the con- 
currence of the Treasury, direct, pay the money 
received by him to the Bankruptcy Estates 
Account at the Bank of England; but if it 
appears to the committee of inspection that for 
the purpose of carrying on the debtor's 
business, or of obtaining advances, or because of 
the probable amount of the cash balance, or if 
the committee shall satisfy the Board that for 
any other reason, it is for the advantage of the 
creditors that the trustee should have an 
account with a local bank, the Board is, on the 
application of the committee of inspection, to 
authorise the trustee to make his payments into 
and out of such local bank as the committee may 

H 
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select. The account is to be opened and kept 
by the trustee in the name of the debtor's 
estate, and any interest receivable in respect of 
the account is to be part of the assets of the 
estate. 

If the trustee at any time retains for more 
than ten days a. sum exceeding £50, or such 
other amount as the Board in any particular 
case authorise him to retain, then, unless he 
explains the retention to the satisfaction of the 
Board, he is liable 

(1.) To pay interest on the amount so re- 
tained in excess at the rate of £20 per cent, 
per annum. 

(2.) To have no claim for remuneration. 

(3.) To be removed from his ofl&ce by the 
Board. 

(4.) To pay any expenses occasioned by 
reason of his default (s. 74). 

No trustee is to pay any sums received by him 
as trustee into his private banking account 
(s. 76). 
(173.) What provision does the Bankruptcy Act, 
1 883, make for the audit of trustees' accounts ? 

The trustee is, at such times as may be pre- 
scribed, but not less than twice in each year 
during his tenure of ofl&ce, to send to the Board 
of Trade an account of his receipts and pay- 
ments in duplicate in a prescribed form, verified 
by a statutory declaration. The Board is to 
cause the accounts so sent to be audited, and 
for the purposes of the audit the trustee is to 
furnish the Board with such vouchers and 
infonnation as the Board may require, and the 
Board may at any time require the production 
of and inspect any books or accounts kept by 
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the trustee. One copy of the account, when 
audited, is to be filed and kept by the Board, 
and the other copy is to be filed with the 
Court, and each copy is to be open to the 
inspection of any creditor, the bankrupt, or any 
person interested (s. 78). 
(174.) What books should the trustee keep, and Books to be 
what entries should he make in them, and are such }^«P*^y 

trustee, 

books liable to be inspected by the creditors or any and entries 
other person? to be made 

The trustee is directed to keep, in manner inspection 
prescribed, proper books, in which he is from of books by- 
time to time to cause to be made entries or <^^®^^*®^®- 
minutes of proceedings at meetings, and of such 
other matters as may be prescribed, and any of 
the creditors may, subject to the control of the 
Court, personally or by his agent inspect any 
such books (s. 80). 
(175.) Is the trustee under any and what liability Accounts 
to render periodically accounts of the state of the *®^®,. 

'^ "^ periodi- 

proceedmgs ? cally ren- 

He is, from time to time, as may be pre- ^^^^^ ^7 
scribed, and not less than once in every year 
during the bankruptcy, to transmit to the 
Board of Trade a statement showing the pro- 
ceedings in the bankruptcy up to the date of 
the statement, containing the prescribed par- 
ticulars, and made out in the prescribed form. 

The Board is to cause the statements to be 
examined, and is to call the trustee to account 
for any misfeasance, neglect, or omission, which 
may appear on the statements, or in his 
accounts or otlierwise, and may require him to 
make good any loss which the estate may have 
sustained by the misfeasance, neglect, or 
omission (s 81). 

H 2 
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Belease of Trustee. 
(176.) When is the trustee entitled to be re- 
leased? 

When the trustee has realised all the bank- 
rupt's property, or so much thereof as can, in 
his opinion, be realised without needlessly pro- 
tracting the trusteeship, and distributed a final 
dividend, if any« or has ceased to act by reason 
of a composition having been approved, or has 
resigned, or has been removed from his office, 
the Board of Trade is, on his application, to 
cause a report on his accounts to be prepared, 
and, on his complying with all the require- 
ments of the Board, is to take into considera- 
tion the leport, and any objection which may 
be urged by any creditor or person interested 
against the release of the trustee, and is either 
to grant or withhold the releaise accordingly, 
subject nevertheless to an appeal to the High 
Court (s. 82). 
(177.) What is the effect of an order releasing 
the trustee ? 

An order of the Board releasing the trustee 
discharges him from all liability in respect of 
any act done or default made by him in the 
administration of the affairs of the bankrupt^ or 
otherwise in relation to his conduct as trustee, 
but any such order may be revoked on proof 
that it was obtained by fraud or by suppression 
or concealment of any material fact. 

Where the trustee has not previously re- 
signed or been removed, his release operaten 
as a removal of him from his office, and there- 
upon the official receiver becomes the trustee 
(s. 82). 
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(178.) What conseqtieiicje may ensue upon the Conse- 
release of the trustee being withheld ? release^of 

The Court may, on the application of any trustee 
creditor or person interested, make such order ^ej^gwith- 
as it thinka just, charging the trustee with the 
consequences of any act or default he may have 
done or made contrary to his duty (s. 82). 
(179.) How may the trustee sue and be sued ? How may 
By the official name of " the trustee of the *"J**^® ^^® 

*' ... and be sued. 

property of , a bankrupt,' inserting the 

name of the bankrupt, and by that name he 
may, in any part of the British dominions or 
elsewhere, hold property of every description, 
make contracts, sue and be sued, enter into any 
engagements binding on himself and his succes- 
sors in office, and do all other acts necessary or 
expedient to be done in the execution of his office 

(s. 83). 

Appointmerd and Bemoval, 

(180.) Can more than one person be appointed to Appoint- 
the office of trustee ? "^^""^ ^l 

The creditors may appoint more persons than one person 
one to the office of trustee, and when more *® *^®^® ®^ 
persons than one are appointed they, the* 
creditors are to declare whether any act re- 
quired or authorised to be done by the trustee 
is to be done by all or any one or more of such 
persons, but all such persons are in the Bank- 
ruptcy Act included under the term "the 
trustee," and are joint tenants of the property 
of the bankrupt. 

The creditors may also appoint persons to act 
as trustees in succession in the event of one or 
more of the persons first named declining to 
accept the office of trustee or failing to give 
security, or not being approved of by the Board 
of Trade (s. 84). 
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(181.) Has the making of a receiving order against 
a trustee any effect upon his office ? 

The trustee thereby vacates his office (s. 85). 
(181a.) How can a trustee be removed from office ? 

(1.) The creditors may, by ordinary resolu- 
tion, at a meeting specially called for that 
purpose, of which seven days' notice has been 
given, remove a trustee appointed by them, and 
may, at the same or any subsequent meeting, 
appoint another person to fill the vacancy. 

(2.) The Board of Trade, if they are of 
opinion that a trustee appointed by the creditors 
is guilty of misconduct, or fails to perform his 
duties, may remove him from his office, but if 
the creditors, by ordinary resolution, disapprove 
of his removal, he or they may appeal against 
it to the High Court (s. 86). 
(182.) How is a vacancy in the office of trustee 
filled up, and how are the affairs of the estate con- 
ducted in the meantime ? 

(1.) If a vacancy occurs in the office of 
trustee, the creditors in general meeting may 
appoint a person to fill the vacancy, and there- 
upon the same proceedings are to be taken as in 
the case of a first appointment. 

(2.) The official receiver is, on the requisition 
of any creditor, to summon a meeting for the 
purpose of filling any such vacancy. 

(3.) If the creditors do not within three 
weeks after the occurrence of a vacancy appoint 
a person to fill the vacancy, the official receiver 
is to report the matter to the Board, and the 
Board may appoint a trustee ; but in such case 
the creditors or committee of inspection have 
the same power of appointing a trustee as in the 
case of a first appointment. 
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(4.) During any vacancy in the ofiGloe of 
trustee the official receiver is to act as trustee 
(s. 87). 

Voting Powers of Trustee. 
(183.) What limitation is there to the trustee's Voting ^ 

« . . « powers of 

power of voting ? trustee. 

The vote of the trustee, or of his partner, 
clerk, solicitor, or solicitor's clerk, either as 
creditor or as proxy for a creditor, is not to be 
reckoned in the majority required for passing 
any resolution affecting the remuneration or 
conduct of the trustee (s. 88). 

Control over Trustee, 
(184.) To what control is the trustee subject in Control 

over 

the administration o£ the estate ? trustee. 

The trustee is in the administration of the 
bankrupt's property, and in the distribution 
thereof amongst his creditors to have regard 
to any directions given by resolution of 
the creditors at any general meeting, or by 
the committee ; and any directions given by the 
creditors at any general meeting, are, in case of 
conflict, to be deemed to override any directions 
given by the Committee. He may summon 
general meetings of the creditors to ascertain 
their wishes, and it is his duty to summon 
meetings at such time as the creditors, by 
resolution, either at the meeting appointing the 
trustee, or otherwise, may direct, or whenever 
requested in writing to do so by one fourth in 
value of the creditors, and he may apply to the 
Court for directions in relation to any particular 
matter arising under the bankruptcy, but sub • 
ject to the provisions of the Act, he is to use 
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hia own discretion in the management and dis- 
tribution of the estate (s. 89). 
Appeal (185.) Can any appeal be brought against an 

If the bankrupt, or any of the creditors, or 
any other person is aggrieved by any act or 
decision of the trustee, he may apply to the 
Court, and the Court may confirm, reverse, or 
modify the act or decision complained of, and 
make such order in the premises as it thinks 
just (s. 90). 
Board of (186.) What general control has the Board of 

Im" Trade over trustees? 

over The Board is to take cognizance of the con- 

trustees, ^jiqi Qf trustees, and in the event of any trustee 

not faithfully performing his duties, and duly 
observing all the requirements imposed on him 
by statute, rules or otherwise with respect to 
the performance of his duties, or in the event 
of any complaint being made to the Board by 
any creditor in regard thereto, the Board is to 
inquire into the matter and take such action 
thereon as may be deemed expedient. 

The Board may at any time require any 
trustee to answer any inquiry made by them in 
relation to any bankruptcy in which the trustee 
is engaged, and may, if the Board think fit, 
apply to the Court to examine on oath the 
trustee or any other person concerning the 
bankruptcy. 

The Board may also direct a local investiga- 
tion to be made of the books and vouchers of 
the trustee (s. 91). 
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PAET VI. 

Constitution, Procedure, and Powers op Court. 

Jurisdiction, 

(187.) What Courts have jurisdiction in bank- Courts 
ruptoy? ^*V'*? . 

The High Court and the County Courts ; but in bank- 
the Lord Chancellor may from time to time, by raptcy. 
order under his hand, exclude any County Court 
from having jurisdiction in bankruptcy, and for 
the purposes of bankruptcy jurisdiction may 
attach its district or any part thereof to the 
High Court, or to any other County Court 
(s. 92). 
(188.) What important effect has the Bankruptcy London 
Act, 1883, upon the London Bankruptcy Court? ^'»^- 

The London Bankruptcy Court is united and court con- 
consolidated with and is to form part of the solidated 
Supreme Court, and its jurisdiction is trans- snpreme 
ferred to the High Court (s. 93). Court. 

(189.) By what Court is bankruptcy business By what 
now to be transacted ? Unk^ptcy 

Subject to general rules, and to orders of business to 
transfer, all matters pending in the London ^®^*"°*' 
Bankruptcy Court at the commencement of the 
Bankruptcy Act, 1883, or which would have 
been within the exclusive jurisdiction of that 
Court if that Act had not passed, or in respect 
of which jurisdiction is given to the High 
Court by that Act, are to be assigned to such 
Division of the High Court as the Lord Chan- 
cellor may from time to time* direct. All such 



106 



TEE STUDENTS' GUIDE TO 



Bank, 
ruptcy 
matters to 
be intituled 
" In Bank- 
ruptcy." 

flow bank- 
ruptcy pe- 
tition to be 
presented. 



matters are, subject as aforesaid, to be ordinarily 
transacted and disposed of by or under the 
direction of one of the judges of the High Court 
to be from time to time assigned by the Lord 
Chancellor for the purpose (s. 94). 
(190.) How are bankruptcy matters to be entitled ? 

" In Bankruptcy" (s. 94). 
(191.) In what Court must a bankruptcy petition 
be presented ? 

If the debtor has resided or carried on busi- 
ness within the London bankruptcy district for 
the greater part of the six months immediately 
preceding the presentation of the petition, or 
for a longer period during those six months 
than in the district of any County Court, or is 
not resident in England, or if the petitioning 
creditor is unable to ascertain the residence of 
the debtor, the petition should be presented to 
the High Court. In any other case it should 
be presented to the County Court for the dis- 
trict in which the debtor has resided or carried 
on business for the longest period during the 
six months immediately preceding the presenta- 
tion of the petition ; but a proceeding is not 
invalidated by reason of its being taken in a 
wrong Court (s. 95). 
(192.) What places are within the London bank- 
ruptcy district? 

The City of London and the liberties thereof, 

and all such parts of the metropolis and other 

places as are situated within the district of any 

of the metropolitan county courts (s. 96) (a). 

(193.) Is the jurisdiction of a County Court in 

bankruptcy limited to its own district, and is there 

any provision for the transfer of proceedings ? 

(a) See List of Metropolitan Cimrts, p. 156. 
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Every Court having original jurisdiction in 
bankruptcy has jurisdiction throughout Eng- 
land. 

Any proceedings in bankruptcy may at any • 
time, at any stage, and either with or without 
application from any of the parties thereto, be 
transferred by any prescribed authority and in 
the prescribed manner from one court to another 
court, or may by the like authority be retained in 
the Court in which the proceedings were com- 
menced, although it may not be the Court in 
which they ought to have been commenced 
(s.97). 
(194.) How may a question of law arising in Determina- 
bankruptcy proceedings in a County Court be deter- tion of 

mined? questionsof 

law arising 

By the judge of such County Court, and in in bank- 
some cases by the registrar: but if all the par- ruptcypro- 

CBcdinfifs in 

ties to the proceeding, or one of them and the County 
judge of the County Court desire, to have the Court, 
question of law determined in the first instance 
in the High Court, the Act directs that the 
judge shall state the facts, in the form of a 
special case, for the opinion of the High Court. 
The special case and the proceedings, or such of 
them as may be required, &re to be transmitted 
to the High Court for the purposes of the deter- 
mination (s. 97). 
(195.) To what extent have the registrars juris- Extent of 
diction in bankruptcy ? registrars' 

* •' luris- 

The registrars in bankruptcy of the High diction. 
Court, and the registrars of a County Court hav- 
ing jurisdiction in bankruptcy, have power, sub- 
ject to any general rules limiting such power : — 

(1.) To hear bankruptcy petitions, and to 
make receiving orders and adjudications thereon : 
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(2.) To hold the public examination of 
debtors : 

(3.) To grant orders of discharge where the 
application is not opposed: 

(4.) To approve compositions or schemes of 
arrangement when they are not opposed : 

(5.) To make interim orders in any case of 
urgency : 

(6.) To make any order or exercise any juris- 
diction which by any rule in that behalf is 
prescribed as proper to be made or exercised in 
chambers : 

(7.) To hear and determine any unopposed or 
ex parte application : 

(8.) To summon and examine any person 
known or suspected to have in his possession 
effects of the debtor or to be indebted to him, 
or capable of giving information respecting the 
debtor, his dealings or property. 

The registrars in bankruptcy of the High 
Court also have power to grant orders of dis- 
discharge and certificates of removal of disquali- 
fications, and to approve compositions and 
schemes of arrangement, but they have not, 
nor have the registrars of a County Court, 
having jurisdiction in bankruptcy, power to 
commit for contempt of court. 

Any order made or act done by the registrars 
in the exercise of the above powers and juris- 
diction are to be deemed the order or act of the 
Court (s. 99). 
Genera. (196.) What are the general powers of the Bank- 

powers of ruptcy Courts ? 

ruptc'y They have full power to decide all questions 

Courts. of priorities, and all other questions whatsoever, 

whether of law or fact, which may arise in any 
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case of bankruptcy coming within the cogni- 
zance of the Court, or which the Court may 
deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a 
complete distribution of property in any such 
case : but this iurisdiction is not to be exercised 
by the County Court for the purpose of adjudi- 
cating upon any claim which might, before the 
Act of 1883, have been enforced by action in 
the High Court, unless all parties to the pro- 
ceedings consent thereto, or the money, money's- 
worth, or right in dispute, does not, in the 
opinion of the judge, exceed in value £200 (s. 102). 
They are not subject to be restrained in the 
execution of their powers by the order of any 
other Court, and no appeal lies from their deci- 
sions, except as directed by the Act (s. 102). 
(197.) Is there any trial by jury in bankruptcy Trial by 

proceedings? ^ ^^^J^J" 

If in any proceeding in bankruptcy there ruptcy pro- 
arises any question of fact which either of the ^^^^^^^^g^- 
parties desire to be tried before a jury instead 
of by the Court itself, or which the Court 
thinks ought to be tried by a jury, the Court 
may, if it thinks fit, direct the trial to be had 
with a jury, and the trial may be had accord- 
ingly, in the High Court, in the same manner 
as if it were the trial of an issue of fact in 
an action, and in the County Court in the 
manner in which jury trials in ordinary cases 
are by law held in that Court (s. 102). 
(199.) Where a receiving order has been made Power of 

what power does the Court possess of transferrinfir *™^^er- 

, . T_ • X xi_ J i-x o ringactions 

actions by or against the debtor r where 

Where a receiving order has been made in the receiving 
High Court, the judge by whom such order was *^^^«'™^« 
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made has power, if he sees fit, without any 
farther consent, to order the transfer to himself 
of any action pending in any other division, 
brought or continued by or against the bank- 
rupt (s. 102). 

Judgment Debtors, 

Judgment (200.) How is section 5 of the Debtor's Act, 1869, 
debtors. affected by the Bankruptcy Act, 1883 ? 

The Lord Chancellor may by order direct that 
the jurisdiction and powers under section 5 of 
the Debtor's Act, 1869, now vested in the High 
Court, shall be assigned to and exercised by the 
judge to whom bankruptcy businet^s is assigned, 
and that the whole or any part of the said 
jurisdiction and powers shall be delegated to 
and exercised by the bankruptcy registrars of 
the High Court. 

Every County Court within the jurisdiction 
of which a judgment debtor is or resides, is to 
have jurisdiction under s. 5, although the judg- 
ment debt exceeds £50 (s. 103). 
Summons (201.) On a summons for committal of a judgment 
m[ttal™o"f ^©htor is there any other course open to the Court 
judgment besides committing or declining to commit ? 
^®^*^^' Where, under section 5 of the Debtor's Act, 

1869, application is made by a judgment 
creditor to a Court having bankruptcy jurisdic- 
tion, for the committal of a judgment debtor, 
the Court may, if it thinks fit, decline to com- 
mit, and in lieu thereof, with the consent of the 
judgment creditor, and on payment by him of the 
prescribed fee, make a receiving order against 
the debtor. In such case the judgment debtor 
is to be deemed to have committed an act of bank- 
ruptcy at the time the order is made (s. 103). 
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(202.) What are the principal provisions of sec- Power of 
tion 5 of the Debtor's Act, 1869 ? ReTtricMon 

Subject to the provisions of the Act, and to on such 
prescribed rules, any Court may commit to P®^®^- 
prison for a term not exceeding six weeks, or 
until payment of the sum due, any person who 
makes default in payuient of any debt or in- 
stalment of any debt due from him in pursuance 
of any order or judgment of that or any other 
competent Court. 

Provided (I) "That the jurisdiction by this 
section given of committing a person to prison 
shall, in the case of any Court other than 
the Superior Courts of Law and Equity, be 
exercised only subject to the following restric- 
tions, that is to say : 

(a) Be exercised only by a judge or his deputy, 
and by an order made in open Court, and 
showing on its face the ground on which it is 
issued. 

(5) Be exercised only as respects a judgment 
of a Superior Court of Law or Equity when 
such judgment does not exceed £50, exclusive of 
costs. 

(c) Be exercised only as respects a judgment 
of a County Court by a County Court Judge or 
his deputy. 

(2) That such jurisdiction shall only be 
exercised where it is proved to the satisfaction 
of the Court that the person making default 
either has or has had since the date of the 
order or judgment the means to pay the sum in 
respect of which he has made default, and has 
refused or neglected, or refuses or neglects to 
pay the same. For the purposes of the section 
any Court may direct any debt due from any 
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person in pursuance of any order or judgment 
of that or any other competent Court to be paid 
by instalments, and may from time to time 
rescind or vary such order. 

No imprisonment under the section is to 
operate as a satisfaction or extinguishment of 
any debt or demand or cause of action, or de- 
prive any person of any right to take out 
execution against the lands, goods or chattels of 
the person imprisoned in the same manner as if 
such imprisonment had not taken place (Debtor's 
Act, 1869, s. 6). 

Appeals. 

Appeals. (203.) What appeals lie against orders in bank- 

ruptcy matters ? 

An appeal lies at the instance of any person 
aggrieved : — 

(1.) From the order of a County Court to the 
Court of Appeal : 

(2.) From the order of the High Court to the 
Court of Appeal : 

(3.) With the leave of the Court of Appeal, 
but not otherwise, from the order of that Court 
to the House of Lords (s. 104). 

Brocedure, 
Evidence, (204.) How may evidence in bankruptcy be 

how taken, taken ? 

The Court may in any matter take the whole 
or any part of the evidence either viva voce, 
or by interrogatories, or upon affidavit, or by 
commission abroad (s. 104). 

General (205.) What is the general rule as to costs in 

rule as to bankruptcy ? 

They are in the discretion of the Court ; but 



TEE BANKRUPTCY ACT, 1883. 113 

where any issue is tried by a jury the costs 
follow the event, unless upon application made 
at the trial, for good cause s)iown, the judge 
before whom such issue is tried shall otherwise 
order (s. 105). 
(206.) What power of consolidating petitions ConsoH- 
does the Court possess ? JJj"^^^ 

Where two or more bankruptcy petitions are 
presented against the same debtor, or against 
joint debtors, the Court may consolidate the 
proceedings, or any of them, on such terms as 
the Court thinks fit (s. 106). 
(207.) What consequence may ensue if a peti- Con- 
tioner does not proceed with due diligence on his ^antofdue 

petition ? diligence. 

The Court may substitute as petitioner any 
other creditor to whom the debtor may be 
indebted in the amount required in the case of 
the petitioning creditor (s. 107). 
(208.) What is the effect upon the proceedings Death of 
of the death of a debtor by or against whom a bank- <^®b*or, 
ruptoy petition has been presented ? pro- 

The proceedings in the matter are, unless the ceedings. 
Court otherwise orders, to be continued as if he 
were alive (s. 108). 
(209.) What powers has the Court to stay pro- stay of pro- 
ceedings or to adjourn or dismiss a petition ? ceedings. 
The Court may at any time, for sufficient ment. 
reason, make an order staying the proceedings Dismissal. 
under a petition, either altogether or for a 
limited time, on such terms and subject to such 
conditions as it may think just ; and it may at 
any time adjourn any proceedings before it upon 
such terms, if any, as it may think fit to impose ; 
and where there are more respondents than one 
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to a petition the Court may dismiss the petition 
as to one or more of them, without prejudice to 
the effect of the petition as against the other or 
others of them (ss. 105, 109, 111). (See also 
♦ answer to q. 6.) 

Petition (210.) May a creditor of a firm petition against 

against one q^q partner only ? 

par nei ^ creditor whose debt is sufficient to entitle 

him to petition against all the partners of a 
firm, may petition against any one or more of 
them without including the others (s. 110). 
Petition by (211.) What is the rule regulating the presenta- 
one^nTmbcr *^^^ ^^ * petition by or against one member of a 
of partner- partnership in cases where a receiving order has 
ship, where already been made on a petition by or against 

receiving "^ ■•/.i n ^ 

order al- another member of the same firm ? 
ready made The second petition must be filed in or trans- 

othermem- fcrred to the Court in which the petition first 

her of same prei^ented is in course of prosecution, and, un- 

^^^' less the Court otherwise dii-ects, the same 

trustee or receiver must be appointed as may 
have been appointed in respect of the property 
of the member by or against whom the first 
petition was presented ; and the Court may 
give such directions for consolidating the pro- 
ceedings under the petitions as it thinks just 
(s. 112). 
Enforcing (212.) Where a member of a partnership has been 
^art^ershi^ adjudged bankrupt, how is payment enforced of the 
debts where partnership debts, and what are the rights of the 
one partner solvent partner ? 

bank-^^ ^^^ Court may authorise the trustee to com- 

rupt. mence and prosecute any action in the names of 

Tolvent^^ the trustee and of the bankrupt's partner ; and 

partner. any release by such partner of the debt or 



THE BANKRUPTCY ACT, 1883. 115 



demand to which the action relates will be 
void; but notice of the application for authority 
to commence the action must be given to him, 
and he may show cause against it, and on his 
application the Court may, if it thinks fit, direct 
that he shall receive his proper share of the 
proceeds of the action ; and if he does not claim 
any benefit therefrom, he is to be indemnified 
against costs in respect thereof as the Court 
directs (s. 113). 
(213.) Where a bankrupt is a contractor jointly Joint 

with another person, how may such other person sue contracts. 

or be sued on the contract ? 

He may sue or be sued without the joinder of 
the bankrupt (s. 114). 
(214.) What provision is made by the new Act Taking pro- 

for taking proceedings in bankruptcy in the name of <^«^^i^gs in 

. T . t\ nani6 ot 

a partnership i partner- 

Any two or more persons being partners, s^^P- 
or *any person carrying on business under a 
partnership name, may take proceedings or be 
proceeded against under the Act in the name of 
the firm, but in such case the Court may, on 
application by any person interested, order the 
names of the persons who are partners in such 
firm or the name of such person to be disclosed 
in such manner, and verified on oath, or other- 
wise as the Court may direct (s. 115). 

Officers, 

(215.) Under what disabilities do officers of a Disabilities 
court of bankruptcy labour ? °^ ^^^^«J«^ 

No registrar or other officer attached to any of Bank- 
Court having jurisdiction in bankruptcy is, ruptcy. 
during his continuance in office, capable of 

I 2 



116 THE STUDENTS* GUIDE TO 



being elected or sitting as a member of the 
House of Commons; and he is not, tinder 
liability of being dismissed from office, to act, 
either directly or indirectly, by himself, his 
clerk, or partner, as solicitor in any proceeding 
in bankruptcy or in any prosecution of a debtor 
by order of the Court (s. 116). 

Orders and Warrants of Court, 
Orders of (216.) How are the orders of Courts having 
Courts, jurisdiction in bankruptcy enforced throughout the 
enforced. United Kingdom ? 

An order made by a Court having jurisdiction 
in bankruptcy in England, and an order made 
by a Court having jurisdiction in bankruptcy 
in Scotland, and an order made by a Court 
having jurisdiction in bankruptcy in Ireland 
are enforceable in Scotland, Ireland, and Eng- 
land by the Courts respectively having jurisdic- 
tion in bankruptcy in the part of the United 
Kingdom where the orders may require to be 
enforced, and in the same manner in all respects 
as if the order had been made by the Court re- 
quired to enforce it in a case of bankruptcy 
within its own jurisdiction (s. 117). 
Warrants (217.) Of what forco are the warrants of an 
Court of ^ EngHsh Court of Bankniptcy ? 
Bank- They may be enforced in Scotland, Ireland, 

ruptcy, the Isle of Man, the Channel Islands, and else- 

enforced where in Her Majesty's dominions, in the same 

manner and subject to the same privileges in 
and subject to which a warrant issued by any 
Justice of the Peace against a person for an 
indictable offence against the laws of England 
may be executed there (s. 119). 
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A search warrant for the discovery of any 
property of a debtor may be executed in manner 
prescribed or in the same manner and subject 
to the same privileges in and subject to which 
a search warrant for property supposed to be 
stolen may be executed (s. 119.) 
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PAET vn. 

Small Baneiiitptcies. 

Where the (218.) The estate of a debtor amounts in value to 
estate does about £230. What provision is made by the new 
not^xceed Act for such a case ? 

The Act provides that when a petition is 
presented by or against a debtor, if the Court is 
satisfied by affidavit or otherwise, or the official 
receiver reports to the Court that the property 
of the debtor is not likely to exceed in value 
£300, the Court may make an order that the 
debtor's estate be administered in a summary 
manner, and thereupon the provisions of the 
Act are to be subject to the following modifi- 
cations : 

(1.) If the debtor is adjudged bankrupt, the 
official receiver is to be the trustee. 

(2.) There is to be no committee of inspection, 
but the official receiver may do with the per- 
mission of the Board of Trade all things which 
may be done by the trustee with the permission 
of the Committee. 

(3.) Other modifications may be made by 
general rules with the view of saving expense 
and simplifying procedure, but no modifica- 
tion is to be made of the provisions relating to 
the examination or discharge of the debtor. 

The creditors may, however, at any time by 
special resolution, resolve that some person 
other than the official receiver be appointed 
trustee, and thereupon the bankruptcy is to 
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proceed as if an order for summary administra- 
tion had not been made (s. 121). 
(219.) What means are there by which a Liabilities 
judgment debtor whose total liabilities do not ex- mentddator 
ceed £50 can obtain relief? not exceed- 

Where a judgment has been obtained in a ^°^ ^^^' 
County Court, and the debtor is unable to pay 
the amount forthwith, and alleges that his 
whole indebtedness amounts to a sum not ex- 
ceeding £50, inclusive of the debt for which 
the judgment is obtained, the County Court 
may make an order providing for the adminis- 
tration of his estate, and for tJie payment of his 
debts by instalments or otherwise, and either 
in full or to such extent as to the County Court 
under the circumstances of the case appears 
practicable, and subject to any conditions as to 
his future earnings or income which the Court 
may think just. 

The order is not to be invalid by reason only 
that the total amount of the debts is found at 
any time to exceed £50, but in such case the 
County Court may, if it thinks fit, set aside the 
order. 

Where in the opinion of the County Court in 
which the judgment is obtained, it would be 
inconvenient that that Court should administer 
the estate, it is to cause a certificate of the 
judgment to be forwarded to the County Court 
in the district of which the debtor or the 
majority of the creditors resides or reside, and 
thereupon the latter County Court is to have 
all the powers it would have under this section, 
had the judgment been obtained in it (s. 122). 
(220.) Where the estate of a debtor whose total Execution 
liabilities do not exceed £50 is being administered against 

goods of 
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in tlie County Court, under what circumstances may 
an execution against his goods be issued ? 

Where it appears to the registrar that 
property of the debtor exceeds in value £10, he 
is, at the request of any creditor, and without 
fee, to issue execution against the debtor's 
goods, but the household goods, wearing apparel, 
and bedding of the debtor or his &mily, and 
the tools and implements of his trade to the 
value of £20, are to that extent to be protected 
from seizure (s. 122.) 
(221.) What effect has an order for administra- 
tion in the County Court of the estate of a debtor 
with liabilities not exceeding £50 ? 

When the order is made, no creditor has any 

remedy against the person or property of the 

debtor in respect of any debt which the debtor 

has notified to a County Court, except with the 

leave of that County Court, and on such terms 

as that Court may impose, and any County 

Court pr inferior Court in which proceedings 

are pending against the debtor in respect of 

any such debt is, on receiving notice of the 

order, to stay the proceedings, but may allow 

costs already incurred by the creditor, and such 

costs may, on application, be added to the debt 

notified (s. 122). 

(222.) What is the effect of a debtor making 

default in payment of an instalment under an order 

for the administration of his estate in the County 

Court ? 

He is to be deemed, unless the contrary is 
proved, to have had since the date of the order 
the means to pay the sum in respect of which he 
is in default, and to have refused or neglected 
to pay the same (s. 122), 
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(223.) How is money paid into a County Court Appropria- 

under an order for administration of the estate of a money paid 

debtor with liabilities not exceediog £50 to be intoCounty 

appropriated? ^^5^* , 

First, in satisfaction of the costs of the foradmini- 

plaintiff in the action, next, in satisfaction of stration 

the costs of administration (which are not to debtor's 

exceed 28, in the £ on the total amount of the estate not 

debt), and then in liquidation of debts in "g^.^^^ 
accordance with the order. When the amount 
received is sufficient for these payments, the 
order is to be superseded, and the debtor dis- 
charged from his debts to the scheduled 
creditors (s. 122). 

(224.) When an order is made for the adminis- Pro- 

tration of the affairs of a debtor whose liabilities do ^^^i^,^''. 

not exceed £50, what notice of the order must be tion of 

given, and what creditors are entitled to take ad- affai" of 

* x...« debtor 

vantage of it ? where 

Notice of the order is to be sent to the liabilities 
registrar of County Court judgments, and to be exceed £50. 
posted in the office of the County Court of the 
district in which the debtor resides, and sent to 
every creditor notified by the debtor, or who 
has proved. 

Any creditor, on proof of his debt before the 
registrar, is entitled to be scheduled as a 
creditor for the amount of his proof. 

Any creditor may, in the prescribed manner, 
object to any debt scheduled, or to the manner 
in which payment is directed to be made by 
instalments. 

Any person who after the date of the order 
becomes a creditor of the debtor, is, on proof of 
his debt before the registrar, to be scheduled as 
a creditor for the amount of his proof, but is 
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not to be entitled to any dividend under the 
order until those creditors who are scheduled as 
having been creditors before the date of the 
order have been paid to the extent provided by 
the order (s. 122). 
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PART VIII. 

Supplemental Provisions. 

Application of Act. 

(225.) Who are liable to be made bankrupt ? Who liable 

All persons, including married women, but ex- ^ ^ '""^® 
cepting a corporation, and a partnership, associa- 
tion, or company registered under the Com- 
panies' Act, 1862 ; but no person, not being a 
trader, is to be adjudged bankrupt in respect 
of a debt contracted before the passing of the 
Bankruptcy Act, 1861 (ss. 123, 126). 

(226.) Is a person having privilege of parliament Privilep 
liable to be made a bankrupt ? °^ ^f ''^^*- 

* ment. 

If he commits an act of bankruptcy, he may 
be dealt with under the Act in like manner as 
if he had not such privilege (s. 124). 
(227.) Can a debtor who has traded while under Infants, 
age, after he has attained full age be adjudicated a 
bankrupt in i*espect of a trade debt contracted, and 
upon an act of bankruptcy committed, during his in- 
fancy ? Give reasons for your answer. 

An infant cannot legally contract a trade 
debt, and he therefore cannot be made bank- 
rupt in respect of such a debt. {Ex parte Jones, 
re Jones, L. R. 18 Ch. D. 109 ; 60 L. J. Ch. 673 ; 
29 W. R. 747.) 
(228.) What proceedings may a creditor take Pro- 
where he has reason to believe that the estate of a ^^J.^^ 
person who died indebted to him is insolvent ? debtor dies 

Any creditor of a deceased debtor whose debt insolvent. 
would have been sufficient to support a bank- 
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mptcy petition against such debtor, had he been 
alive, may present to the Court a petition in the 
prescribed form, praying for an order for the 
administration of the estate of the deceased 
debtor according to the Law of Bankruptcy. 

Upon the prescribed notice being given to 
the legal personal representative of the deceased 
debtor, the Court may, in the prescribed manner, 
upon proof of the petitioner's debt, unless the 
Court is satisfied that there is a reasonable pro- 
bability that the estate will be sufiBcient for the 
payment of the debts owing by the deceased, 
make an order for the administration in bank- 
ruptcy of the deoeiwed debtor's estate, or may 
upon cause shewn, dismiss such petition with 
or without costs. 

An order of administration under this pro- 
vision is not to be made until the expiration of 
two months from the date of the grant of pro- 
bate or letters of administration, unless with 
the concurrence of the legal personal represen- 
tative of the deceased debtor, or unless the 
petitioner proves to the satisfaction of the Court 
that the debtor committed an act of bankruptcy 
within three months prior to his decease (s. 125). 
Petition for (230.) A debtor dies insolvent. An ordinary 
administra- administration action is commenced. Is it open to 
debtor^ dies ^^J Creditor to petition for administration in bank- 
insolvent, ruptcy ? 

A petition for administration of the estate of 
a deceased debtor is not to be presented to the 
Court after proceedings have been commenced 
in any Court of Justice for the administration 
of the deceased debtor's estate, but that Court 
may in such case, on the application of any 
creditor, and on proof that the estate is in- 
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sufficient to pay its debts, transfer the proceed- 
ings to the Court exercising jurisdiction in 
bankruptcy, and thereupon such last-mentioned 
Court may, in the prescribed manner, make an 
order for the administration of the estate of 
the deceased debtor, and the like consequences 
shall ensue as under an administration order 
made on the petition of a creditor (s. 126). 
(231.) In whom does the property of a deceased Vesting of 

debtor vest upon an order for the administration of prop^i'ty of 

the estate in bankruptcy, and what is the position of debtor. 

the legal personal representative of the deceased 

with respect to payments made by him ? 

Upon an order being made for the administra- 
tion of a deceased debtor's estate, the property 
of the debtor is to vest in the official receiver 
of the Court, as trustee thereof, and he is forth- 
with to proceed to realise and distribute the 
same in accordance with the provisions of the 
Act. In the administration of the property of 
the deceased debtor under an order of adminis- 
tration, the official receiver shall have regard to 
any claim by the legal personal representative 
of the deceased debtor to payment of the proper 
funeral and testamentary expenses incurred by 
him in and about the debtor's estate, and such 
claims are to be deemed a preferential debt 
under the order and be payable in full, out of 
the debtor's estate, in priority to all other debts 
(s. 126). 
(232.) What is to be done with any surplus Disposition 

remaining after payment of debts where the estate ^^ sm-plus. 

of a deceased debtor is being administered in 

bankruptcy ? 

If on the administration of a deceased debtor's 
estate, any surplus remains in the hands of the 
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official receiver, after payment in full of all the 
debts due from the debtor, together with the 
costs of the administration and interest as pro- 
vided by the Act in case of bankruptcy, such 
surplus is to be paid over to the legal personal 
representative of the deceased debtor's estate, or 
be dealt with in such other manner as may be 
prescribed (s. 125). 
Personal (233.) What is the position of the personal 

representa- representative of a deceased debtor who deals with 

tive 01 

deceased the estate after a petition for administration in 

debtor. bankruptcy has been presented ? 

Notice to the legal personal representative 
of a deceased debtor of the presentation by a 
creditor of a petition for the administration of 
the deceased's estate is« in the event of an order 
for administration being made thereon, to be 
deemed to be equivalent to notice of an act 
of bankruptcy, and after such notice no pay- 
ment or transfer of property made by the legal 
personal representative shall operate as a dis- 
charge to him as between himself and the 
official receiver ; but save as aforesaid pay- 
ments made or acts done by the legal personal 
representative before the order for administra- 
tion are not to be invalidated (s. 126). 

General Mules. 

General (234.) In whom is vested the power of making 

rules. geneial rules under the Act ? 

The Lord Chancellor may from time to time, 
with the concurrence of the President of the 
Board of Trade, make, revoke, and alter general 
rules for carrying into effect the objects of the 
Act. 
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Evidence, 
(236*) Of what value as evidence is the " London Value 

Gazette?" ^ ^^eas 

A copy of the " London Qazette " containing eviuence. 
any notice inserted therein in pursuance of the 
Act is evidence of the facts stated in the notice, 
and the production of a copy of the " London 
Gazette " containing any notice of a receiving 
order, or of an order adjudging a debtor bank- 
rupt, is conclusive evidence in all legal proceed- 
ings of the order having been duly made, and 
of its date (s. 132). 
(236.) How may proceedings at meetings of Proof of 

creditors be proved ? ^ ^ ZT^\ng^ at 

A minute of proceedings at a meeting of credi- meetings of 
tors under the Act, signed at the same or the creditors, 
next ensuing meeting, by a person describing 
himself as, or appearing to be, chaii'man of the 
meeting at which the minute is signed, is to be 
received in evidence without further proof; 
and until the contrary is proved, every meet- 
ing of creditors in respect of the proceedings 
whereof a minute has been so signed is to be 
deemed to have been duly convened and 
held, and all resolutions passed or proceed- 
ings had thereat to have been duly passed or 
had (s. 133). 
(237.) How may documentary proceedings in Proof of 

bankruptcy be proved? ^ ^ ^^™^°*- 

Any petition or copy of petition in bank- ceedings. 
ruptcy, any order or certificate or copy of any 
order or certificate made by any Court having 
jurisdiction \n banki-uptcy, any instrument or 
copy of an instrument, affidavit or document 
made or used in the course of any bankruptcy 
proceedings, or other proceedings had under the 
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Act, is, if it appear to be sealed with the seal 
of any Court having jurisdiction in bankruptcy, 
or purports to be signed by any judge thereof, 
or is certified as a true copy by any registrar 
thereof, to be receivable in evidence in all legal 
proceedings whatever (s. 134). 

Swearing (238.) Before whom may affidavits in bank- 

affidavitu ; ruptcy be sworn ? 

ruptcy." -^^y affidavit to be used in a bankruptcy 

Court may be sworn before any person autho- 
rised to administer oaths in the High Court, 
or in the Court of Chancery of the county 
palatine of Lancaster, or before any registrar of 
a bankruptcy court, or before any officer of a 
bankruptcy court authorised in writing in that 
behalf by the judge of the Court, or in the case 
of a person residing in Scotland or in Ireland, 
before a judge ordinary, magistrate, or justice 
of the peace, or, in the case of a person who is 
out of the kingdom of Great Britain and Ireland, 
before a magistrate or justice of the peace, or 
other person qualified to administer oaths in the 
country where he resides (he being certified to 
be a magistrate or justice of the peace or quali- 
fied as aforesaid by a British minister or British 
consul, or by a notary public) (s. 136). 

Evidence of (239.) In what cases is the evidence of deceased 

deceased persons admitted in bankruptcy ? 

persons. j^ ^^^ ^^ ^.j^^ death of the debtor or his wife, 

or of a witness whose evidence has been received 
by any Court in any proceeding under the Act, 
the deposition of the person so deceased, pur- 
porting to be sealed with the seal of the Court, 
or a copy thereof purporting to be so sealed, is 
to be admitted as evidence of the matters therein 
deposed to (s. 136). 
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(240.) Under what ciroumstanoes may a witness W^^ 
in bankmptoy proceedings decline to answer? Does may decline 
the role hold good if the bankrupt himself be the to answer. 
witness ? 

'* A mere witness summoned for examination, 
if asked a question the answer to which would 
tend to criminate him, may decline to reply ; 
but the bankrupt himself, being under a per- 
sonal obligation to make the fullest disclosure 
of his property, is not entitled to any such pro- 
tection, but must answer, whatever the conse- 
quences to himself may be." (Baldwin, 193; 
Ex paHeSchofield, re Firth, L. B. 6 Ch. D. 230 ; 
46 L. J. Bank, 112 ; 26 W. B. 9 ; 37 L. T. 281 ; 
Beg. V. Scott, 25 L. J. M. C. 129.) 
(241.) How may the appointment of a trustee be Proof of 

proved? appoint- 

A certificate of the Board of Trade that a trustee, 
person has been appointed trustee, is conclusive 
evidence of his appointment (s. 138). 
(242.) Within what time must an appeal to the Appeal 
High Court be brought against a decision of the ^^}^^^ 
Board of Trade, or of the ofScial receiver ? Board of 

Within twenty-one days from the time when ^I?^*' ^^ 
the decision appealed against was pronounced receiyer. 
or made (s. 139). 
(243.) How are the proceedings of the Board of Proof of 
Trade proved ? P^^. . 

A 11 1 4 . . ^ 1 1 ceedrags of 

All documents purporting to be orders or Board of 
certificates made or issued by the Board, and to Trade, 
be sealed with the seal of the Board, or to be 
signed by a Secretary or Assistant Secretary of 
the Board, or any person authorised in that 
behalf by the President of the Board, are to be 
received in evidence, and deemed to be such 
orders or certificates without further proof, 

K 
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unless the contrary is shewn ; and a certificate 
signed by the President that any order, cer- 
tificate, or act, is the order, certificate, or act of 
the Board, is to be conclusive evidence of the 
fact so certified (s. 140). 



Service of 
notices in 
bank- 
ruptcy. 



Formal 
defects. 



Bankrupt 
trustee. 



Notices. 

(244.) How should notices in bankruptcy be 
served? 

All notices and other documents for the ser- 
vice of which no special mode is directed, may 
be sent by prepaid post letter to the last known 
address of the person to be served therewith 
(s. 142). 

Formal Defects. 

(245.) What effect have formal defects and irre- 
gularities in bankruptcy proceedings ? 

No proceeding in bankruptcy is to be invali- 
dated by any formal defect, or by any irre- 
gularity, unless the Court before which an 
objection is made to the proceeding is of opinion 
that substantial injustice has been caused by 
the defect or irregularity, and that the injus- 
tice cannot be remedied by any order of that 
Court. 

No defect or irregularity in the appointment 
or election of a receiver, trustee, or member of a 
committee of inspection is to vitiate any act 
done by him in good faith (s. 143). 

Bankrupt Trustee. 

(246.) Where a trustee within the Trustee Act, 
1850, becomes bankrupt, what is the effect upon his 
office? 
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Section 32 of that Act is to have effect, so as 
to authorise the appointment of a new trustee 
in substitution for the bankrupt (whether 
voluntary resigning or not) if it appear expe-. 
dient to do so, and all provisions of that Act, 
and of any other Act relative thereto, are to have 
effect accordingly (s. 147). 

Transitory Provisions* 
(247.) What provision is made by the new Act Liquida- 
for the case of a liquidation under the Act of 1869, ^^^ ^7jgg9 
pending at the commencement of new Act, in which pending at 
a vacancy happens thereafter in the trusteeship by commence- 
death or other cause ? ^^^ ^^t. 

Such one of the official receivers as is appointed 
by the Board for the purpose, is to become and 
be the trustee in the liquidation, and the pro- 
perty of the debtor is to pass to and vest in him 
accordingly ; but this is not to prejudice the right 
of the creditors to appoint a new trustee, in the 
manner directed by the Act of 1869, or the rules 
thereunder, and on such appointment the pro- 
perty of the debtor is to pass to and vest in him 
(s. 169). 
(248.) Where a bankruptcy or liquidation under closed 
the Act of 1869 has been closed, what will become of bankruptcx 
the property of the debtor which is vested in the tion under 
trustee, and has not been realised or distributed? Act of 1869. 
It will vest in such person as may be ap- 
pointed by the Board for the purpose, and he 
is thereupon to get in, realise, and distribate the 
property, as if the bankniptcy or liquidation were 
continuing and he was acting as trustee (s. 160). 
(248a.) How are compositions or liquidations 
under the Act of 1869 after the passing of the new 
Act affected ? See sec. 170, p, 155 post. 

K 2 
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Punishment of Fraudulent Debtors, 

demeanour (249.) In what oases will a debtor be guilty of 
when a misdemeanour under the Debtors* Act, and to what 

^*^h ^ f pnnishment will he be liable ? 
Punish- III ©ach of the following cases he will be 

ment. guilty of a misdemeauour, and, on conviction, 

liable to be imprisoned for a term not exceeding 
two years, with or without hard labour : — 

(1) If he does not, to the best of his know- 
ledge and belief, fully and truly discover to the 
trustee all his property, and how, and to whom, 
and for what consideration, and when he dis- 
posed of any part thereof. 

(2.) If he does not deliver up to such trustee 
all such part of his property as is in his custody 
or under his control, and which he is required 
by law to deliver up. 

(3.) If he does not deliver up to such trustee 
all books, documents, papers, and writings in his 
custody or under his control, relating to his 
property or affairs. 

(4.) If after presentation of a bankruptcy 
petition by or against him, or within four 
months next before such presentation, he conceals 
any part of his property to the value of ten 
pounds or upwards, or conceals any debt due to 
or from him. 

(5.) If after presentation of a bankruptcy 
petition by or against him, or within four 
months next before such presentation, he fraudu- 
lently removes any part of his property of the 
value of ten pounds or upwards. 

(6.) If he makes any material omission in any 
statement relating to his affairs. 
(7.) If knowing or believing that a false 
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debt lias been proved by any person he fails for 
the period of a month to inform the trustee. 

(8.) If after presentation of a bankruptcy 
petition by or against him he prevents the pro- 
duction of any book, document, paper, or writing 
aflFeoting or relating to his property or affairs. 

(9.) If after presentation of a bankruptcy 
petition by or against him, or within four 
months next before such presentation, he con- 
ceals, destroys, mutilates, or falsifies, or is privy 
to the concealment, destruction, mutilation, or 
falsification of any book or document affecting 
or relating to his property or affairs. 

(10.) If after presentation of a bankruptcy 
petition by or against him or within four 
months next before such presentation, he makes 
or is privy to the making of any false entry in 
any book or document affecting or relating to 
his praperty or affairs. 

(11.) If after presentation of a bankruptcy 
petition by or against him, or within four 
months next before such presentation, he fraudu- 
lently parts with, alters, or makes any omission, 
or is privy to the fraudulently parting with, 
altering or making any omission, in any docu- 
ment affecting or relating to his property or 
affairs. 

(12.) If after presentation of a bankruptcy 
petition by or against him, or at any meeting of 
his creditors within four months next before 
such presentation, he attempts to account for 
any part of his property by fictitious losses or 
expenses. 

(13.) If within four months next before pre- 
sentation of a bankruptcy petition by or against 
him he, by any false representation or other 
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fraud, has obtained any property on credit, and 
has not paid for the same. 

(14.) If within four months next before pre- 
sentation of a bankruptcy petition by or against 
him, he, being a trader, obtains, under the false 
pretence of carrying on business and dealing in 
the ordinary way of his trade, any property on 
credit and has not paid for the same. 

(15.) If within four months next before pre- 
sentation of a bankruptcy petition by or against 
him, he, being a trader, pawns, pledges, or dis- 
poses of, otherwise than in the ordinary way of 
his trade, any property which he has obtained 
on credit and has not paid for. 

(16.) If he is guilty of any false representa- 
tion or other fraud for the purpose of obtaining 
the consent of his creditors, or any of them, to 
any agreement with reference to his affairs or 
his bankruptcy, unless in any of such cases he 
had no intention to defraud. (Debtors' Act, 
1869, s. 11.) 
(250.) In what case will a debtor be guilty of 
felony under the Debtors* Act, and to what punish- 
ment will he be liable ? 

If any person who is adjudged a bankrupt 
after the presentation of a bankruptcy petition 
by or against him, or within four months before 
such presentation, quits England and takes with 
him, or attempts or makes preparation for quit- 
ting England and for taking with him, any part 
of his property to the amount of £20 or upwards, 
which ought by law to be divided amongst his 
creditors, he will, unless the jury is satisfied 
that he had no intent to defraud, be guilty of 
felony, punishable with imprisonment for a 
term not exceeding two years, with or without 
hard labour. (Debtors' Act, 1869, s. 12.) 
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(251.) What power has the Court to commit the Committal 
bankrupt or other persons for trial ? 

Where there is, in the opinion of the Court, 
ground to believe that the bankrupt or any 
other person has been guilty of any offence 
which is by statute made a misdemeanour in 
cases of bankruptcy, the Court may commit the 
bankrupt or such other person for trial, and for 
this purpose is to have all the powers of a 
stipendiary magistrate as to taking depositions, 
binding over witnesses to appear, admitting the 
accused to bail or otherwise (s. 165). 
(252.) Whose duty is it to institute and carry on institution 
a prosecution ordered by the Court of any person for ?»»d carry* 
any offence under the Debtors' Act, 1869, or con- gecutfon!*' 
nected with any bankruptcy proceedings ? 

It is the duty of the Director of Public 
Prosecutions (s. 166.} 

Interpretation. 
(253.) Distinguish between an "ordinary" and "Ordinary" 
a " special " resolution ? ^^^ 

An ordinary resolution is a resolution decided regolution. 
by a majority in value of the creditors present, 
personally or by proxy, at a meeting of credi- 
tors, and voting on the resolution. 

A special resolution is a resolution decided by 
a majority in number and three-fourths in value 
of the creditors present, personally or by proxy, 
at a meetmg of creditors and voting on the 
resolution (s. 163). 
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Time. 


Section and 
sub-section. 


No. of 

Question 

or Page. 


Act of bankruptcy on which peti- 


8 months. 


8. 6, 8S. C. 


q. 3. 


tion grounded must have occur- 








ing before petition presented 









Act of bankruptcy by non-com- 


7 days. 


S. 4, BS. g. 


q. 1. 


pliance with bankruptcy notice, 








after service in Englsmid 








Act of bankruptcy by non-com- 


Time limited 


8. 4, ss. g. 


q. 1. 


pliance with bankruptcy notice, 


by order 






after service elsewhere 


giving leave 
to effect 
service. 






First meeting to be held, not later 


14 days. 


1st Bch. r. 1. 


q. 19. 


than, from date of receiving 








order 








Notice of first meeting to be gazet- 


7 days. 


1st sch. r. 2. 


q. 24. 


ted before 








Statement of affairs to be sub- 








mitted by debtor to official re- 








ceiver within, from date of re- 








ceiving order. 








If order made on debtor's 


3 days. 


S. 16, 88. 2. 


q.21. 


petition 


• 






If order made on creditor's 


7 days. 


8. 16, ss. 2. 


q. 21. 


petition 








Public examination of debtor 


After time 
for submit- 
ting state- 


S. 17, 88. 2. 


q. 40. 




ment. 
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TIME TABLE— con^mtted. 



Order closing examination not 
until 



Subsequent meeting to confirm 
composition or scheme. 



Notice of 



Debtor may be adjudged bankrupt 
where composition or scheme not 
accepted or approved from con- 
clusion of public examination 

Official receiver to report to Board, 
and Board to appoint trustee 
where trustee not appointed by 
creditors within from adjudica- 
tion 

Or where negotiations for composi- 
tion or scheme pending at end of 
said 4 weeks, within from fall- 
ing through of such negotiations 

Committee of Inspection to meet . 

Member of, vacates his office by 
absence from 

Notice of meeting of creditors to 
remove committee-man 

Debtor's letters to be re-directed to 
official receiver or trustee for, 
at a time 

Application for discharge not to be 
heard xmtil 

Notice of day for hearing applica- 
tion for discharge 




Not until 

after time for 

holding first 

meeting. 

Not to be 
held xmtil 
public exami- 
nation con- 
cluded. 

7 days. 
14 days. 



4 weeks. 



7 days. 



At least once 
a month. 

5 consecutive 
meetings. 

7 days. 
3 months. 



After public 
examination. 

14 days. 



Section and 
sab-sectioQ. 



S. 17, SS. 9. 



B. 18, 8S. 3. 



S. lo, SS. o. 

B. 20, SS. 1. 



s. 21, SS. 6. 



s. 21, SS. 6. 



8. 22, SS. 2. 



U* MU» SS. 0. 



& 22, SS. 6. 



S.26. 



8. 28, SS. 1. 

S. aO, SB. O* 



No. of 
QnestioQ 
or Page. 



q. 40. 



q. 42. 



q. 42. 
q.47. 



q. 52. 



q.52. 



q. 54. 
q. 55. 
q. 55. 
q. 63. 



q. 67. 
q. 67. 
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TIME TABLE— cow«iwwe(^. 




Court to certify to Speaker, and 
seat of member thereupon to be- 
come vacant, if disqualification 
of member of House of Commons 
not removed within from date of 
adjudication 

Trustee's title to relate back to first 
act of bankruptcy within, before 
petition presented 

Sheriff to retain proceeds of execu- 
tion under judgment for more 
than £20 

Voluntary settlements absolutely 
void if settlor becomes bank- 
rupt within, after date of settle- 
ment 

Voluntary settlements void unless 
parties claiming thereunder can 
prove that settlor was solvent at 
the time, within, after date of 
settlement 

Fraudulent preference void if 
debtor is adjudged bankrupt 
within 

Trustee may disclaim property not 
coming to his knowledge within 
one month after his appoint- 
ment, at any time within two 
months alter he first became 
aware thereof 

Trustee not entitled to disclaim 
where he has not done so for 28 
days after application to him in 
writing 

First dividend within, after con- 
clusion of first meeting 



6 months. 



3 months. 



14 days. 



2 years. 



10 years. 



3 months. 



2 months. 



28 days. 



4 months. 



Section and 
Bub-section. 



S. 33, SS. 1. 



8.43. 



s. 46, SS. 2. 



8. 47, SS. 1. 



8. 47, 88. 1. 



8. 48, SS. 1. 



8. 55, SB. 1. 



8. 55, BS. 4. 



8. 58, 88. 2. 



No. of 
Question 
or Page. 



q. 82. 



q. 114. 



q. 121. 



q. 125. 



q. 125. 



q. 127. 



q. 147. 



q. 153. 
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TIME TABLE— oem<tnt<e(;. 




Subsequent dividends at intervals of 

Deputy official receiver may be 
appointed for 

Bill of costs or charges to be de- 
livered for taxation within, after 
receipt of request by trustee 

Debtor*s account at bank not to be 
withdrawn until within after 
day appointed for first meeting 

Trustee Uable to penalties for retain- 
ing more than £50 for more than 

Trustee to render to Board ac- 
counts of his receipts and pay- 
ments not less than 

Trustee to render to Board state- 
ment of proceedings in the bank- 
ruptcy not Jess than 

Notice of meeting to remove trustee 

Board to fill up vacancy in trustee- 
ship, if creditors do not do so 
within 

Order for administration of estate 
of deceased insolvent not to be 
made until two months after, 
grant of probate or letters of 
administration, unless, &c. 

(General rules to be laid before 
Parliament within, after they are 
made, if Parliament is then 
sitting. 

If Parliament is not then sitting, 
within, after beginning of next 
session 

Appeal to High Court from de- 
cision of Board, or official re- 
ceiver, from pronoimcing or 
making decision 



6 months. 

2 months. 

7 days, 

7 days. 
10 days. 

Twice a year. 

Once a year. 

7 days. 

3 weeks. 

2 months. 



3 weeks. 



3 weeks. 



21 days. 



Section and 
sab^eotion. 



8. 58, ss. 3. 
8. 67, ss. 1. 

s. 73, ss. 4. 



8. 74, ss. 5. 

s. 74, 88. 6. 

S. 78, 88. 1. 

8. 81, 88, 1. 

8. 86, 88. 1. 
8. 87, 88. 3. 

8. 125, 88. 3. 



8. 127, 88. 2. 



8. 127, SB. 2. 



8.139. 



No. of 
Qnestloa 
or Page. 



q. 153. 
p. 145. 

p. 146. 



p. 147. 

q. 172. 
q. 173. 

q. 176. 

q. 181. 
q. 182. 

q. 229. 



p. 150. 



p. 150. 



q. 242. 
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TIME TABLE--<»w«mwe(^. 





Time. 


Section and 
Bub-section. 


No. of 
Question 
or Page. 


Sale by sheriff under execution for 
more than £20 to be advertised 
during preceding sale 


3 days. 


8. 145. 


q. 123. 


Notice by trustee to give up 
security at assessed value, with- 
in, after proof has been used in 
voting 


28 days. 

* 


Ist sch. r. 
12. 


q. 30. 


Meeting of creditors to be ad- 
journed if quorum not present 
within 


Half-an- 
hour. 


Ist sch. r. 
24. 


q. 37. 


Adjournment for want of quorum 
to be for 


Not less 
than 7 nor 
more than 

21 days. 


Ist sch. r. 
24. 


q. 37. 


Trustee may redeem security at 
assessed value within, after 
notice from creditor 


6 moDths. 


2nd sch. r. 
120. 


q. 94. 
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APPENDIX II. 



Table showing nature of Besolutiona necessary in particular 

cases. 



To fix remuneration of 
special manager 

To entertain proposal for 
composition or scheme, 
at first meeting or ad- 
journment 

To confirm composition or 
scheme 



To adjudge debtor bank- 
rupt, at first meeting, 
or adjournment 

To appoint trustee . 

To appoint trustee in 
place of one appointed 
by Board 

To remove member of 
committee of inspection 

To appoint new member 
of committee of inspec- 
tion 



Ordinary resolu- 
tion (o). 

Special resolu- 
tion. 



Resolution passed by 

a majority in number 

representing three- 

foarths in value of 

all the creditors who 

have proved (6). 

Ordinary resolution. 



Ordinary resolution. 
Ordinary resolution. 

Ordinary resolution. 



Section and 
sub-section. 



s. 12, 8s. 2. 

S. 18, BS. 1. 



8. 18, ss. 2. 



s. 20, ss. 1. 

s. 21, ss. 1. 
s. 21, ss. 7. 

8. 22, ss. 6. 



No of 
Question 
or Page. 



p. 144. 
q. 41. 



q. 41. 



q, 47. 

q. 49. 
q. 62. 

q. 55. 



Ordinary resolution, s. 22, ss. 7. q. 56 



(a) For definition of an ordinary and a special resolotion see answer to 
question 253. 

(fi) This is a third kind" of resolntion, and only occurs once in the Act. 
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Table showing nature of Resolutions necessary tp particular oases — 

(continued). 



Section and 
sub-section. 



No. of 
Queetion 
or Page. 



To entertain proposal for 
composition or scheme 
after adjudication 

To fix remuneration of 
trustee 

To remove trustee (at 
special meeting on seven 
days' notice) 

To disapprove removal of 
trustee by Board 

To appoint another per- 
son than official re- 
ceiver trustee in "small 
bankruptcy ** 



Special resolution. 



Ordinary resolution. 
Ordinary resolution. 



Ordinary resolution. 
Special resolution. 



% S* ^U| 8S» X. 



8. 72, 88. 1. 
S. 86, 88. 1. 



8. 86, 86. 2. 



8.121. 



q. 58. 



q. 168. 
q. 181. 



q. 181. 
q. 218. 
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APPENDIX III. 



-♦■ 



tionof. 



Sections of the Bankruptcy Act, 1883, which have not been 
dealt with, or only partly dealt with, in the foregoing 
Questions. 

Special Manager. 

^®<^ 12* (2.) The special manager shall give security and 

rive^urtty account in such manner as the Board of Trade may direct, 
and account. (3.) The special manager shall receive such remimeration 
Bemnnera- as the creditors may, by resolution at an ordinary meeting, 

determine, or in default of any such resolution, as may be 

prescribed. 

Approval by Court op Composition or Scheme before 

AND IN lieu of BANKRUPTCY. 

18. (7.) If the Court approves the composition or scheme, 
the approval may be testified by the seal of the Court being 
attached to the instrument containing the terms of the com- 
position or scheme, or by the terms being embodied in an 
order of the Court. 
How proved. (9.) A certificate of the official receiver that a composition 
or scheme has been duly accepted and approved shall, in the 
absence of fraud, be conclusive as to its validity. 



Approval of 
Court, how 
testified. 



Vacating of 
bankrupt's 
seat in House 
of Commons. 



Course to be 
pursued by 
the Speaker. 



Vacating oF Bankrupt's Seat in House of Commons. 

88. (1.) If ^ member of the House of Commons is ad- 
judged bankrupt, and the disqualifications arising therefrom 
under this Act are not removed within six months from the 
date of the order, the Court shall, inmiediately after the 
expiration of that time, certify the same to the Speaker of 
the House of Commons, and thereupon the seat of the 
member shall be vacant. 

(2.) Where the seat of a member so becomes vacant, the 
Speaker, during a recess of the House, whether by proroga- 
tion or by adjournment, shall forthwith, after receiving fiie 
certificate, cause notice thereof to be published in the London 
Grazette; and after the expiration of six days after the 
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publication shall (unless the Ilouse has met before that day, 
or will meet on the day of the issue), issue his warrant to 
the clerk of the Crown to make out a new writ for electing 
another member in the room of the member whose seat has 
so become vacant. 



Official Becbivebs and Staff of Board of Tbadb. 

< 

66. (1.) The Board of Trade may, at any time after the 
passing of this Act, and from time to time, appoint such 
persons as they think fit to be official receivers of debtors' 
estates, and may remove any person so appointed from such 
office. The official receivers of debtors' estates shall act 
under the general authority and directions of the Board of 
Trade, but shall also be officers of the courts to which they 
are respectively attached. 

(2.) The number of official receivers so to be appointed, 
and the districts to be assigned to them, shall be fixed by 
the Board of Trade, with the concurrence of the Treasury. 
One person only shall be appointed for each district unless 
the board of Trade with the concurrence of the Tr asury, 
shall otherwise direct ; but the same person may, with the 
like concurrence, be appointed to act for more than one 
district. 

(3.) "Where more thiBin one official receiver is attached 
to the Court, such one of them as is for the time being 
appointed by the Court for any particular estate shall be the 
official receiver for the purposes of that estate. The Court 
shflll distribute the receiverships of the particular estates 
among the official receivers in the prescribed manner. 

67. (1.) The Board of Trade may, from time to time, by 
order direct that any of its officers mentioned in the order 
shall be capable of discharging the duties of any official 
receiver during any temporary vacancy in the office, or 
during the temporary absence of any official receiver through 
illness or otherwise. 

(2.) The Board of Trade may, on the application of an 
official receiver, at any time by order nominate some Ht 
person to be his deputy, and to act foi- him for such time not 
exceeding two months as the order may fix, and under such 
conditions as to remuneration and otherwise as may be 
prescribed. 

70. (3.) Every official receiver shall account tf) the Eo rd 
of Trade and pay over all moneys and deal with all securities 
in such manner as the Board from time to time direct. 

71. The Board of Trade may, at any time after the passiLg 
of this Act, and from time to time, with the approval of the 



Appoint- 
ment by 
Board of 
Trade of 
ofHcial re- 
ceivers of 
debtors' 
estates. 



Deputy for 

official 

receiver. 



Official re- 
ceiver to 
account. 

Power for 
Board of 
Trade to 
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appoint 
officers. 



Treasury, appoint such additional officers, including official 
receivers, clerks, and servants (if any) as may be required by 
the Board for the execution of this Act, and may dismiss 
any person so appointed. 



Trustee not 
tu make or 
take gifts. 



Allowance 
and taxation 
of costs. 



Eemunebation of Tbustee. 

72> (5.) A trustee shall not, under any circumstances 
whatever, make any arrangement for or accept from the 
bankrupt^ or any solicitor, auctioneer, or any other person 
that may be employed about a bankruptcy, any gift, re- 
muneration, or pecuniary or other consideration or benefit 
whatever beyond the remuneration fixed by the creditors 
and payable out of the estate, nor shall he make any arrange- 
ment for giving up, or give up, any part of his remuneration 
either as receiver, manager, or trustee to the bankrupt, or 
any solicitor or other person that may be employed about a 
bankruptcy. 

Costs, 

78. (1.) Where a trustee or manager receives remunera-* 
tion for his services as such no payment shall be allowed iu 
his accounts in respect of the performance by any other 
person of the ordinary duties which are required by statute 
or rules to be performed by himself. 

(2.) Where the trustee is a solicitor he may contract that 
the remuneration for his services {is trustee shall include all 
professional services. 

(3.) All bills and charges of solicitors, managers, ac- 
countants, auctioneers, brokers, and other persons, not being 
trustees, shall be taxed by the prescribed officer, and no 
payments in respect thereof shall be allowed in the trustee's 
accounts without proof of such taxation having been made. 
The taxing master shall satisfy himself before passing such 
bills and charges that the employment of such solicitors and 
other persons, in respect of the particular matters out of 
which such charges arise, has been duly sanctioned. 

(4.) Every such person shall, on request by the trustee 
(which request the trustee shall make a sufficient time 
before declaring a dividend), deliver his bill of costs or 
charges to the proper officer for taxation, and if he fails to do 
so within seven days after receipt of the request, or such 
further time as the Court, on application, may grant, the 
trustee shall declare and distribute the dividend without 
regard to any claim by him, and thereupon any such claim 
shall be forfeited as well against the trustee personally as 
against the estate. 
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Receipts, Payments, Accounts, Audit. 

74. (1.) An account called the Bankruptcy Estates Ac- 
count shall be kept by the Board of Trade with the Bank of 
England, and all moneys received by the Board of Trade in 
respect of proceediDgs under this Act shall be paid to that 
account. 

(2.) The account of the Accountant in Bankruptcy at the 
Bank of England shall be transferred to the Bankruptcy 
Estates Account. 

(5.) Subject to any general rules relating to small bank- 
ruptcies under Part VII. of thii Act, where the debtor at 
the date of the receiving order has an accoimt at a bank, 
such account shall not be withdrawn until the expiration of 
seven days from the day appointed for the first meeting of 
creditors, unless the Board of Trade, for the safety of the 
account, or other sufficient cause, order the withdrawal of 
the account. 

(7.) All payments out of money standing to the credit of 
the Board of Trade in the Bankruptcy Estates Account shall 
be made by the Bank of England in the prescribed manner. 

76. (1.) Whenever the cash balance standing to the credit 
of the Bankruptcy Estates Account is in excess of the 
amount which in the opinion of the Board of Trade is 
required for the time being to answer demands in respect of 
bankrupts' estates, the Board of Trade shall notify the tame 
to the Treasury, and shall pay over the same, or any part 
thereof as the Treasury may require, to the Treasury, to such 
account as the Treasury may direct, and the Treasury may 
invest the said sums or any part thereof in Government 
securities to be placed to the credit of the said account, 

(2.) Whenever any part of the money so invested is, in 
the opinion of the Board of Trade, required to answer any 
demands in respect of bankrupts' estates, the Board of Trade 
Bhall notify to the Treasury thj amount so required, and the 
Treasury shall thereupon repay to the Board of Trade such 
sum as may be required to the credit of the Bankruptcy 
Estates Account, and for that purpose may direct the sale of 
such part of the Eaid securities as may be necessary. 

(3.) The dividends on the investments under this section 
shall be paid to such account as the Treasury may direct, 
and regard shall be had to the amount thus derived in fixing 
the fees payable in respect of bankruptcy proceedings. 

77. The Treasury may from time to time issue to the 
Board of Trade in aid of the votes of Parliament, out of the 
receipts arising from fees, fee stamps, and dividends on 
investments under this Act, any sums which may be neces- 

L 2 



Payment of 
money into 
Bank of 
England. 



Investment 
of surplus 
funds. 



Certain re- 
ceipts and 
fees to be 
applied in 
aid of expen- 
diture. 
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sary to meet the charges estimated by the Board of Trade in 
respect of salaries and expenses under this Act. 

79. The trustee shall, whenever required by any creditor 
BO to do, and on payment by such creditor of the prescribed 
fee, furnish and transmit to such creditor by post a list 
of the creditors, showing in such list the amoimt of the 
debt due to each of such creditors. 



The trnstee 
to famish 
li»t of 
creditors. 



Jurisdiction 
to be exer- 
cised by 
High Court 
uiid county 
courts. 



Consolida- 
tion of 
I^ndon 
Bankruptcy 
Court with 
Supreme 
Court of 
Judicature. 



Constitution, PBocEDnRS, and Powebs op Court. 

JurUdictUm, 

92* (!•) The Courts having jurisdiction in bankruptcy 
shall be the High Court and the county courts. 

(2.) But the Lord Chancellor may from time to time, by 
order under his hand, exclude any county court from having 
jurisdiction in bankruptcy, and for the purposes of bank* 
ruptcy jurisdiction may attach its district or any part 
thereof to the High Court, or to any other county court 
or courts, and may from time to time revoke or vary 
any order so made. The Lord Chancellor may, in like 
manner and subject to the like conditions, detach the dis- 
trict of any County Court or any part thereof from the 
district and jurisdiction of the High Court. 

(3.) The term "district," when used in this Act with 
reference to a county court, means the district of the court 
for the purposes of bankruptcy jurisdiction. 

(4.) A county court which, at the commencement of 
this Act, is excluded from having bankruptcy jurisdiction, 
shall continue to be so excluded until the Lord Chancellor 
otherwise orders. 

(5.) Periodical sittings for the transaction of bankruptcy 
business by county courts having jurisdiction in bankruptcy 
shall be holden at such times and at such intervals as the 
Lord Chancellor shall prescribe for each such court. 

93- (!•) From and after the commencement of this Act 
the London Bankruptcy Court shall be united and consoli- 
dated with and form part of the Supreme Court of Judi- 
cature, and the jurisdiction of the London Bankruptcy 
Court shall be transferred to the High Court. 

(2.) For the purposes of this imion, consolidation, and 
transfer, and of all matters incidental thereto and conse- 
quential thereon, the Supreme Court of Judicature Act, 
1873, as amended by subsequent Acts, shall, subject to the 
provisions of this Act, have effect as if the union, consolida- 
tion, and transfer had been effected by that Act, except that 
all expressions referring to the time appointed for the com- 
mencement of that Act shall be construed as referring to 
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the commencement of this Act, and, subject as aforesaid, 
this Act and the said above-mentioned Acts shall be read 
and construed together. 

94. (4.) Subject to the provisions of this Act, the officers, staff of 
clerks, and subordinate persons who are, at the commence- »^J®° . 
ment of this Act, attached to the London Bankruptcy Court, court™^ '^^ 
and their successors, shall be officers of the Supreme Court 
of Judicature, and shall be attached to the High Court. 

98* Subject to the provisions of the Act, and to general Exercise in 
rules the judge of the High Court exercising jurisdiction S*?*^"®^ 
in bankruptcy may exercise in chambers the whole or juHsdicUon. 
any part of his jurisdiction. 

99. (5.) The Lord Chancellor may from time to time by County CJourt 
order direct that any specified registrar of a county court ^^if^ Save 
shall have and exercise all the powers of a bankruptcy same powers 
registrar of the High Court. G^nn^ 

100* A county court shall, for the purposes of its Registrar, 
bankruptcy jurisdiction, in addition to the ordinary powers powers of 
of the Court, have all the powers and jurisdiction of the County 
High Court, and the orders of the Court may be enforced c®"'^- 
accordingly in manner prescribed. 

101. Where any moneys or funds have been received by Board of 

an official receiver or by the Board of Trade, and the Court ^'*^® ^^ _ / 
makes an order declaring that any person is entitled to such mente^*^' 
moneys or funds, the Board of Trade shall make an order for accordance 
the payment thereof to the person so entitled as aforesaid* Jom of**^ 

Court. 

General Powers op Court. 

102. (5.) Where default is made by a trustee, debtor, Summary 
or other person in obeying any order or direction given by ""^L*^f 
the Board of Trade, or by an official receiver or any other for non-com- 
officer of the Board of Trade under any power conferred pUancewitii 
by this Act, the Court may, on the application of the Board B^^d or 

of Trade or an official receiver or other duly authorised official 
person, order such defaulting trustee, debtor, or person to re<«*^er. 
comply with the order or direction so given ; and the Court 
^may also, if it shall think fit, upon any such application 
make an immediate order for the committal of such default- 
ing trustee, debtor, or other person, provided that the power 
given by this sub-section shall be deemed to be in addition 
to and not in substitution for any other right or remedy in 
respect of such default. 

Appeals. 

104. (1.) Every court having jurisdiction in bankruptcy Appeals in 
under this Act may review, rescind, or vary any order made toan>aT»ptey. 
by it under its bankruptcy jurisdiction. 



150 



THE STUDENTS' GUIDE TO 



Power to 
amend 
written 
process. 

Fewer to 
extend time. 



PROCEDXTRE. 

106. (3.) The Court may at any time amend any written 
process or proceeding imder this Act upon such terms, if 
any, as it may think fit to impose. 

(4.) Where by this Act or by general rules, the time for 
doing any Act or thing is limited, the Court may extend 
the time either before or after the expiration thereof, upon 
such terms, if any, as the Court may think fit to impose. 



Courts to be 
auxiliary to 
each otlier. 



Commitment 
to prison. 



Orders and Warrants of Court. 

118. The High Court, the coimty courts, the courts 
having jurisdiction in bankruptcy in Scotland and Ireland, 
and every British court elsewhere having jurisdiction in 
bankruptcy or insolvency, and the officers of those courts 
respectively, shall severally act in aid of and be auxiliary to 
each other in all matters of bankruptcy, and an order of the 
court seeking aid, with a request to another of the said 
courts, shall be deemed sufficient to enable the latter court 
to exercise, in regard to the matters directed by the order, 
such jurisdiction as either the court which made the request, 
or the court to which the request is made, could exercise in 
regard to similar matters within their respective juris- 
dictions. 

120. Where the Court commits any person to prison, the 
conunitment may be to such convenient prison as the Court 
thinks expedient, and if the gaoler of any prison refuses 
to receive any prisoner so committed he shall be liable 
for every such refusal to a fine not exceeding one himdred 
pounds. 

General Rules. 

Power to 127. (1.) The Lord Chancellor may from time to time, 

make general ^th the concurrence of the President of the Board of Trade, 
make, revoke, and alter general rules for carrying into effect 
the objects of this Act. 

(2.) All general rules made under the foregoing provisions 
of this section shall be laid before Parliament within three 
weeks after they are made if Parliament is then sitting, and 
if Parliament is not then sitting, within three weeks after 
the beginning of the then next session of Parliament, and 
shall be judicially noticed, and shall have effect as if enacted 
by this Act. 

(3.) Such general rules as may be required for purposes of 
this Act, may be made at any time after the passing of this 
Act. 



rules. 
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(4.) Provided always, that the said general rules so made, 
revoked, or altered^ shall not extend the jurisdiction of 
the court. 

S).) After the commencement of this Act no general rule 
er the provisions of this section shall come into operation 
until the expiration of one month after the same l^s been 
made and issued. 



Fees, Salaries, Expenditure, and JReturns. 

128. (1.) The Lord Chancellor may, with the sanction of 
the Treasury, from time to time prescribe a scale of fees and 
percentages to be charged for or in respect of proceedings 
under this Act; and the Treasury shall direct by whom 
and in what manner the same are to be collected, accounted 
for, and to what account they shall be paid. The Board of 
Trade, with the concurrence of the Treasury, shall direct 
whether any and what remuneration is to be allowed to any 
officer of, or person attached to, the Board of Trade, per- 
foiming any duties under this Act, and may from time to 
time varv, increase, or diminish such remuneration as they 
may see fit. 

(2.) This section shall come into operation on the passing 
of this Act. 

129* (1.) The Lord Chancellor, with the concurrence of 
the Treasury, shall direct whether any and what remunera- 
tion is to be allowed to any person (other than an officer of 
the Board of Trade) performing any duties under this Act, 
and may from time to time vaiy, increase, or diminish such 
remuneration as he may think fit. 

(2.) This section shall come into operation on the passing 
of this Act. 

ISO. (1.) The Treasury shall annually cause to be pre- 
pared and laid before both Houses of Parliament an account 
for the year ending with the thirty-first day of March, 
showing the receipts and expenditure during that year in 
respect of bankruptcy proceedings whether commenced under 
this or any previous Act, and the provisions of section 
twenty-eight of the Supreme Court of Judicature Act, 1876, 
shall apply to the accoimt as if the account had been required 
by that section. 

(2.) The accounts of the Board of Trade, under this Act, 
shall be audited in such manner as the Treasury from time 
to time direct, and, for the purpose of the account to be laid 
before Parliament, the Board of Trade shall make such 
returns, and give such information as the Treasury may 
from time to time direct. 



Fees and 
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ComputatioD 
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131. The registrars and other officers of the courts acting 
in bankruptcy shall make to the Board of Trade such returns 
of the business of their respective courts and offices, at such 
times and in such manner and form as may be prescribed, 
and from such returns the Board of Trade shall cause books 
to be prepared which shall, under the regulations of the 
Board, be open for public information and searches. 

The Board of Trade shall also cause a general annual 
report of all matters, jndiciHl and financial within this Act, 
to be XDrepared and laid before both Houses of Parliament. 

EviDEycB. 

137. Every Court having jurisdiction in bankruptcy under 
this Act shall have a seal describing the Court in such 
manner as may be directed by order of the Lord Chancellor, 
and judicial notice shall be taken of the seal, and of the 
signature of the judge or registrar of any such Court, in all 
legal proceedings. 

Time. 

141. (1.) Where by this Act any limited time from or- 
after any date or event is appointed or allowed for the doing 
of any act or the taking of any proceeding, then in the 
computation of that limited time the same shall be taken as 
exclusive of the day of that date or of the happening of that 
event, and as commencing at the beginning of the next 
following day; and the act or proceeding shall be done or 
taken at latest on the last day of that limited time as so 
computed, unless the last day is a Sunday, Christmas Bay, 
Good Friday, or Monday or Tuesday in Easter Week, or 
a day appointed for public fast, humiliation, or thanksgiving, 
or a day on w^hich the Court does not sit, in which case any 
act or proceeding shall be considered as done or taken in due 
time if it is done or taken on the next day afterwards, which 
shall not be one of the days in this section specified. 

(2.) Where by this Act any act or proceeding is directed 
to be done or taken on a certain day, then if that day 
happens to be one of the days in this section specified, the 
act or proceeding shall be considered as done or taken in due 
time if it is done or taken on the next day afterwards, wliich 
shall not be one of the days in this section specified. 

Stamp Dunr. 

144. Every deed, conveyance, assignment, surrender, 
admission, or other assurance relating solely to freehold, 
leasehold, copyhold, or customary property, or to any 
mortgage, charge, or other incumbrance on, or any estate, 
right, or interest in any real or personal property which is 
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part of the estate of any bankrupt, and which, after the 
execution of the deed, conveyance, assignment, surrender, 
admission, or other assurance, either at law or in equity, is 
or remains the estate of the bankrupt or of the trustee under 
the bankruptcy, and every power of attorney, proxy paper, 
writ, order, certificate, affidavit, bond, or other instrument or 
writing relating solely to the property of any bankrupt or to 
any proceeding under any bankruptcy, shall be exempt from 
stamp duty, except in respect of fees under this Act. 



Acting of 

corporations, 
partners, kc. 



Certain pro- 
visIonR to 
bind tlie 
Crown. 



Saving for 
existing 
rights of 
audience. 



CORPOBATIONB, &C. 

148. For all or any of the purposes of this Act a corpora- 
tion may act by any of its officers authorised in that behalf 
under the seal of the corporation, a firm may act by any of 
its members, and a lunatic may act by his conmiittee or 
curator bonis. 

Binding Crown. 

150* Save as herein provided the provisions of this Act 
relating to the remedies against the property of a debtor, the 
priorities of debts, the effect of a composition or scheme of 
arrangement, and the effect of a discharge shall bind the 
Crown. 

Rights of Audience. 

161. Nothing in this Act, or in any transfer of jurisdiction 
effected thereby shall take away or affect any right of 
audience that any person may have had at the commence- 
ment of this Act, and all solicitors or other persons who had 
the ri^ht of audience before the Chief Judge in Bankruptcy 
shall have the like right of audience in bsmkruptcy matters 
in the High Court. 



Married Women's Property Act. 

162. Nothing in this Act shall affect the provisions of ^he Married 
Married Women's Proi^erty Act, 1882. ^«™«°- 

Transitory Provisions. 

161. In every bankruptcy imder the Bankruptcy Act, Transfer 
1869, i)ending at the commencement of this Act, where a Jj^^^^ 
registrar of the London Bankruptcy Court or of any county trarsoflon- 
court is or would hereafter but for this enactment become don Court to 
the trustee under the bankruptcy, such of the official re- 
ceivers of bankrupts' estates as may be appointed by the 
Board of Trade for that purpose shall from and after the 
commencement of this Act be the trustee in the place of the 



official re- 
ceiver. 
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registrar, and the property of the bankrupt shall pass to and 
vest in the official receiver accordingly. 

Criminal CbIMINAL LIABILITY AFTER DISCHARGE OR CoMFOSITIOK. 

dtechargeo/ 167. Where a debtor has been guilty of any crimmal 

compoflitioii. offence he shall not be exempt from being proceeded against 

therefor by reason that he has obtained his discharge or that 

a composition or scheme of arrangement has been accepted 

or approved. 

Interpretation. 

Interoreta- ^®®' ^^'^ ^^ ^^^^ '^^^* imless the context otherwise 
tion of terms, requires— 

"The Court** means the Court having jurisdiction in 
bankruptcy imder this Act : 

"Affidavit" includes statutory declarations, affirmations, 
and attestations on honour : 

" Available act of bankruptcy " means any act of bank- 
ruptcy available for a bankruptcy petition at the date 
of the presentation of the petition on which the receiv- 
ing order is made : 

" Debt provable in bankruptcy " or " provable debt " in- 
cludes any debt or liability by this Act made provable 
in bankruptcy : 

" Local bank " means any bank in or in the neighbour- 
hood of the bankruptcy district in which the proceedings 
are taken : 

"Oath" includes affirmation, statutory declaration, and 
attestation on honour : 

** Ordinary resolution" means a resolution decided by a 
majority in value of the creditors present, personally or 
by proxy, at a meeting of creditors and voting on the 
resolution : 

"Prescribed" means prescribed by general rules within 
the meaning of this Act : 

** Property " includes money, goods, things in action, land^ 
and every description of property, whether real or 
personal, and whether situated in England or elsewhere, 
also, obligations, easements, and every description of 
estate, interest and profit, present or future, vested or 
contingent, arising out of or incident to property as 
above defined : 

*' Resolution " means ordinary resolution : 

" Secured creditor " means a person holding a mortgage 
charge or lien on the property of the debtor, or any part 
thereof, as a security for a debt due to him from the 
debtor : 
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" Specirtl resolution " means a resolution decided by a 
majority in number and three fourths in value of the 
creditors present, personally or by proxy, at a meetiug 
of creditors and voting on the resolution : 

Repeal. 

169. O^.) Notwithstanding , the repeal eflTected by this 
Act, the proceedings under any bankruptcy petition, liquida- 
tion by arrangement, or composition with creditors under 
the Bankruptcy Act, 1869, pending at the commencement of 
this Act shall, except so far as any provision of this Act is 
expressly app Jed to pending proceedings continue, and all 
the provisions of the Bankruptcy Act, 1869, shall, except as 
aforesaid, apply thereto, as if this Act had not passed. 

170' After the passing of this Act no composition or 
liquidation by arrangement under sections 125 and 126 of the 
Bankruptcy Act, 1869, shall be entered into or allowed without 
the sanction of the Court or Begistrar having jurisdiction in 
the matter, such sanction shall not be granted unless the 
composition or liquidation appears to the Court or Begistrar 
to be reasonable and calculated to benefit the general body of 
creditors. 
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List op Metropolitan County Courts. 

The Bloomsbury County Court of Middlesex. 
The Bow County Court of Middlesex. 
The Brompton County Court of Middlesex. 
The Clerkenwell County Court of Middlesex. 
The Lambeth County Court of Surrey. 
The Marylebone County Court of Middlesex. 
The Shoreditch County Court of Middlesex. 
The Southwark County Court of Surrey. 
The Westminster County Court of Middlesex. 
The Whitechapel County Court of Middlesex. 
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(The references are to the questions, except where otherwise stated.) 

ABSCONDING DEBTOR, 
Arrest of under, 62 

ACCOUNTANT IN BANKRUPTCY, 

Account of, transferred to Bankruptcy Estates Account, 74, p. 147 

ACCOUNTING, 

By special manager as Board of Trade may direct, s. 12, p. 144 
By official receiver to Board of Trade, s. 70, ss. 3, p. 145 
By trustee to Board of Trade, 173 

ACTS OF BANKRUPTCY, 

What are acts of bankruptcy, 1 

Result of committal of, 2 

What is meant by '*an available act of bankruptcy," s. 1G8, p. 154 

Must have occurred within 3 months, 3 

What is meant by notice o^ 129 

ACTIONS, 

Power of Court to stay, 12 

Power of Court to transfer, 199 

Service of order to stay, 13 

By trustees and partners of bankrupt, 212 

On joint contracts, 213 

In partnership name, 214 . 

Do not lie for dividends, 158 

ADJOURNMENT, 

Of proceedings bv Court, 209 
Of meetings, 36, 37, 38 

ADJUDICATION, 

When may be made, 47 
If statement of affairs not submitted, 22 
After composition or scheme approved, 45, 58 
May be annulled, 83 
Effect of annulment of, 84 
Notice of, 48 
Evidence of, 235 

ADMINISTRATION ORDER, 

In case of debtors whose liabilities do not exceed £50, 221-224 
In case of persons dying insolvent, 228, 230-233 
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AFFIDAVIT, 

Definition of, s. 168, p. 154 
Before whom may be sworn, 238 

AFTER-ACQUIRED PROPERTY, 

Conditions as to, on granting discharge, 71 
Future earnings of small debtors, 219 

ANNULMENT, 

Of adjudication, 83, 84 
Effect of, 84 

Of composition or scheme, 45 
Of receiving order, 18 

APPEAL, 

To High Court of Appeal, and House of Lords, 203 
From OflScial Receiver to Court, 242 
From Board of Trade to High Court, 242 
From decision of Trustee as to proof, 101 

APPRENTICED OR ARTICLED CLERK, 
Special provbions as to, 112 

ARREST, 

When debtor subject to, 62 

ATTACHMENT OF DEBT, 119, 120, 130 

AUCTION, 

Sales under execution to be by, 123 
When security to be sold by, 93 

AUDIENCE, 

Right of, 8. 151, p. 153 

AUDIT, 

Of Trustees' Accounts, 173 

BANK OF ENGLAND, 

What payments to be made into, 172 

How payments out to be made, s. 76, p. 146 

Bankruptcy Estates Account to be kept at, s, 74, p. 147 

BANKRUPT, 

Who may be made, 225, 226 

Hid duties as to discovery and realization of property 60 

Discharge of, 67-74 *^ ^ 

Undischarged, obtaining credit, 75 

Appointment of, as manager, 159 

Allowance to, 160 

Condition as to after-acquired property of, or granting dischar<ye, 71 

Disqualifications of, 80, 81 

Entitled to surplus, 161 

Appeal against acts of trustee, 185 

May inspect trustees' accounts, 173 
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BANKRUPT-^ow^nti^d 

Punishment of fraudulent, 249-252 

Position of creditor of bankrupt carrying^ on trade for benefit of estate, 
131 

(See also Debtor, DiscJiargey Property,') 

BANKRUPTCY, 

Commencement of, 114 

Effect of on antecedeDt transactions, 119-136 

Small, 218-224 

Under Act of 1869 .. 248 

BENEFICE, 

Nomination to, 116 
Sequestration of. 143, 144 

BILL OF EXCHANGE, 

Rights of holder as to rotiug, 30 

BOARD OF TRADE, 

Veto on appointment of trustee, 50 
When to appoint trustee, 52 
To appoint official receivers, 163, and s. 66, p. 145 
Trustees to make returns to, 175 
Power of, to remove trustee, 181a 

Control of trustee by, 186 < 

May authorise account at local bank, 172 
To take part in making general rules, 234 
Proof of orders and proceedings of, 243 
' Enforcement by Court of Orders of, s. 102, ss. 5, p. 149 
Time for appeal from, to Court, 242 

BOOKS, 

To be kept by trustee, 174 

BREACH OF TRUST, 74 

CHAIRMAN OF MEETING, 
Power of, 32 

CHAMBERS, 

Exercise of bankruptcy jurisdiction in Chambers of High Court, s. 98, 
p. 149 

COMMITMENT, 

To prison, s. 120, p. 150 

COMMITTEE OF INSPECTION, 
How appointed, 53 
Meetings and quorum of, 54 
Vacancies in, 55, 56 
When Board of Trade to act as, 57 
What acts of trustee require sanction of, 152 

COMPANY OR CORPORATION, 
Excluded from Act, 225 
May act by officer, s. 148, p. 153 
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COMPOSITION OR SCHEME OF ARRANGEMENT, 
Without bankruptcy, 41 
Meeting for acceptance of, 42 
Approval of Court to, 43, 44 
Adjudicatiou notwithstanding;^, 45 
How provisions of enforced, 46 
Acceptance of, after adjudication, 58 
Power to enforce composition, &c., after adjudication, 59 
Under Act of 1869, s. 170, p. 155 

CONTRACT, 

Rights of trustee to require delivery under, 135 

COSTS, 

General rule as to, 205 

Allowance and taxation of, s. 73, p. 146 

COUNTY COURTS, 

Bankruptcy jurisdiction of, 193, and s. 92, p. 148 

List of metropolitan, p. 156 

To have powers of High Court in bankruptcy, s. 100, p. 149,' 

COURT, 

Definition of "the Court," s. 168, p. 154 

What Courts have jurisdiction in bankruptcy, 187, and s. 92, p. 148 

Id which proceedins^s are to be commenced, 191 

Transfer of proceedings from, 193 

General powers of, 196 

Powers under Debtors' Act, 200 

To be auxiliary to each other, s. 118, p. 150 

CREDITORS, 

On what conditions may present petition, 3 

May inspect trustee's books and accounts, 173, 174 

List of creditors to be furnished to, by trustee, s. 79, p. 148 

CREDITORS, SECURED, 

Definition of secured creditor, 29 

Instance of, creditor or award, 134 

Petition by, 4 

Right of, to realise security, 10, 91 * 

Power of trustee to compel realisation of security by, 93 

Power of trustee to redeem security of, 30, 94 

{See also Meetings^ VotinQy ProxieSy Proof s. Committee^ Irustee.) 

DEATH, 

Proceedings to continue notwithstanding debtor's, 208 
Administration of estate of deceased insolvent, p. 228-233 
Of witness, 239 

DEBT, 

" Provable in bankruptcy," s. 168, p. 154 
What debts are provable in bankruptcy, 85 
Preferential, 109 

{See Proof y Discharge.) 
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DEBTOR, 

Duties of, as to discovery and realization of property, 60 

Punishmetit for neglect of such duties, 61 

Duties of official receiver as to conduct of, 166 

Duties of official receiver as to estate of, 167 

Control over person and property of, 60-64 

Arrest of, 62 

Re-direction of letters of, 63 

Punishment of fraudulent, 249-252 

When guilty of felony, 250 

Committal for trial, 251 

(^See Bankrupt.) 

DEBTOR'S ACT, 1869, 

Provisions as to s. 5 of, 200 
„ ofs. 5of, 201 
„ ofs. 11 of, 249 
„ of 8. 12 of, 250 

DECEASED INSOLVENTS, 

Administration of estates of, 228-233 

DISCHARGE, 

Course to be pursued to obtain, 67, 68 

Course Court may take on application for, 69 

Notice of hearing of application for, 70 

Special conditions on gi anting, 71 

From what debts debtor released by, 74 

How application for, affected by settlement having been made, 73 

Debtor bound to assist trustee notwithstanding, 72 

Effect of, on disqualifications, 81 

Promise after, to pay debt, 77 

Effect on person jointly liable, 76 

Effect of foreign or colonial, 78 

Effect on future calls, 79 

Not to affect criminal proceedings, s. 167, p. 154 

DISCLAIMER, 

Provisions as to, 147-150 

DISCOUNT, 

Deduction of, from proof, 99, 105 

DISCOVERY OF DEBTOR'S PROPERTY, 
Provisions as to, 64-66, 142 

DISTRESS FOR RENT, 113 
Restraint of, 15 

DISQUALIFICATION, 
Of Bankrupt, 80 
How removed, 81 
Of officer? in bankruptcy, 215 

DISTRIBUTION OF PROPERTY, 153-162 

M 
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DIVIDENDS, 

Declaration and distribation of, 153 

In the case of joint and separate estates, 154 

Payment of, where creditor resides at distance, 155 

Effect of creditor not proving until after, 156 

Declaration of final, 157 

No action lies for, 158 

Payment of, how enforced, 158, 162 

ELEGIT, 

Writ of, not to extend to goods, 124 

EVIDENCE, 

How taken, 204 

Persons declining to give, 240 

Of Gazette, 2:^5 

Hequired on hearing of petition, 5 

Of proceedings at meetings, 236 

Of proceedings in bankruptcy, 237 

Of deceased persons, 239 

Seals and signature of Court, s. 137, p. 152 

Certificate of trustee's appointment, 241 

Of orders and proceedings of Board of Trade, 243 

EXAMINATION, 

Of debtor, public, 40 

EXECUTION, 

When protected, 119 

When completed, 120 

Power to stay, 12 

Sales under, 123 

Sheriff's duties as to selling under, 120, 120a, 121, 123 

Where debtor's goods do not exceed £50 . . 220 

Rights of purchaser under, 119, 122 

In County Court against goods of small debtor, 220 

FORMAL DEFECTS, 

Not to invalidate proceedings, 245 

FRAUDULENT PREFERENCE. 
An act of bankruptcy, 1 
What is, 127 
Tests of, 136 

GENERAL RULES, 

Power to make, 234, and 8. 127, pp. 150, 151 

HIGH COURT, 

Transfer of bankruptcy business and officers to, 189 
Special case for opinion of, may be stated by County Court, 194 
Judgment debtor's eummons under Debtor's Act to be bankruptcy 
business in, 200 

(^8ee Court, Appeal,) 
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HOUSE OF LORDS, 

Bankruptcy of member of, 80, 81 

HOUSE OF COMMONS, 

Effect of bankruptcy of member of, 80, 81 
Course to be pursued on, 82 

INTRODUCTION, pp. 1-14 

JOINT AND SEPARATE ESTATES, 

How applied in payment of debts, 1 10 
Rule as to dividends in case of, 154 

{See Proof.) 

JOINT CONTRACTORS WITH BANKRUPT, 

Action against, 213 m 

JURY, 

Trial of questions of fact by, 197 

LAW, 

Questions of, in County Court, 194 

LEASE, 

Provisions as to disclaimer of, by trustee, 147, 149, 150 

(See Disclaimer,) 
LETTERS, 

Re-direction of bankrupt's, 63 

LIABILITY, 
Defined, 87 

LIQUIDATION UNDER ACT OF 1869, 
Provisions as to pending, 247, 248 
Sanction of Court now required for, s. 170, p. 155. - 

LOCAL BANK, 

When account may be kept at, 172 

LONDON BANKRUPTCY COURT, 
Effect of Act on, 188 
District of, defined, 192 
Transfer of jurisdiction of, and matters pending in, to High Court, 189 

LUNATIC, 

May act by his committee or curator bonis, s. 148, p. 153 

MARRIED WOMEN, 

May be made bankrupt, 225 

MARRIED WOMEN'S PROPERTY ACT, 1882 
Is unaffected, s. 152, p. 153 

MEETINGS OF CREDITORS, 
First, to be held, 19 ^ 
How summoned, 24 
Object of, 19 

M 2 
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MEETINGS OF CREDITORS— con^mti^rf. 

Subsequent meetings, how summoned, 25 

Who to preside at meetings, 26 

Who entitled to vote at, 27 

Notice of, 24 

Chairman of, his powers, 32 

Quorums for, 36, 37 

Adjournment of, 38 

Record of proceedings at, 39 

MUTUAL CREDIT CLAUSE, 88 

NOTICE, 

Bankruptcy, 1 
Service of, 244 

OFFICERS, 

Pay, salary, and pensions of, 145 

OFFICIAL RECEIVER, 

Appointment of, 163, and s. 66, p. 145 

Appointment of, as interim receiver before receiving order, 1 1 

To act under, Board of Trade, 164 

Status of, 165 

Duties of, 166, 167 

Powers of, as interim receiver, 168 

Remuneration of, s. 128, p. 151 

To report as to discharge of debtors, 68 

To administer estates of deceased insolvents, 231 

To act as trustee in small bankruptcies, 218 

Not to act as solicitor in bankruptcy, 215 

(^See Proofs, Proxies.) 

ORDER AND DISPOSITION CLAUSE, 117 
Policy of insurance excepted from, 118 

ORDERS, 

Of Court, how enforced, 216 

Force of, 217 

Of Board of Trade, how enforced, s. 102, ss. 5, p. 149 

ORDINARY RESOLUTION, 
Definition of, 253 

PARTNERS, 

Property of, to be vested in same trustee, 211 
Action by trustee of bankrupt partner, 212 
Actions on joint contracts, 213 
Firm may act by any member of, 214 

{See Proof y Petition, Dividend.) 

PETITION, 

By debtor, effect of, and allegation in, 9 
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PETITION-^onemu^. 

By creditor, on what conditions may be presented, 3 

By secured creditor, 4 

Evidence required on hearing «f, 5 

Staying or dismissal of, 207, 209 

Fresh petition after proceedings stayed, 7 

Consolidation of, 206 

Non prosecution of, 207 

Effect of death of debtor on, 208 

Against one partner, 210, 211 

By or against firm, 214 

Not to be withdrawn without leave, 8 

Where to be presented, 191 

PREFERENTIAL CLAIMS, 109 

PROOF OF DEBT, 

What debts are provable, 85 

Rule in case of uncertain value, 86 

Mutual credit and set-off, 88 

By secured creditor, 91 

By secured creditor, mistake in Valuing security in, 92 

By secured creditor, not in compliance with rules, 95 

New rules as to, 90 

Double, rule as to, 96 

In case of periodical payments, 97 

For interest, 98 

In case of debts payable in futurOj 99 

Powers of trustee as to admission and rejection of, 100 

Powers of trustee to administer oaths for purpose of, 100 

Appeal from decision of trustee in respect of, 101 

For annuity, 102 

In case of dishonoured bill, 103, 104, 105, 107 

By surety, 106 

For moneys embezzled, 108 

By trustees of settlement, 126 

PROCEEDINGS, 

When may be stayed, 6 
Fresh petition after stay of, 7 

PROPERTY OF DEBTOR, 

What word includes, s. 168, p. 154 

What divisible among creditors, 116 ' 

What not divisible, 115 

Effect of adjudication on, 146 

Seizure of, 142 

Discovery of, 64, 65, %Q, 142 

Realization of, 137 

Disclaimer of, 147-149 

Vesting and transfer of disclaimed property, 150 

Power of trustee as to, 151 



166 INDEX. 



PROTECTED TRANSACTIONS, 
General rule as to, 128 
Instances of, 131-135 

PROXIES, 

Different kinds of, 33 

Rules as to, 34 

Provisions for preventing abuse of^ 35 

Official receiver may hold, 

PUBLIC PROSECUTOR, 

To act in certain cases, 252 

PUBLIC EXAMINATION OF DEBTOR, 40 

PUNISHMENT OF FRAUDULENT DEBTORS, 249 

QUORUM FOR MEETING, 36, 37 

RECEIVER (See Official Receiver). 
Power to appoint, ll' 

RECEIVING ORDER, 
Notice of, 17 
Effect of, 10 

Effect of, on rights of execution creditor, 120a 
Against one partner of firm, 31 

May be made in lieu of commitment of judgment debtor, 201 
Power to annul, 18 

REGISTRARS, 

In bankruptcy of the High Court, powers of, 195 
In bankruptcy of the County Court, powers of, 195 
Jurisdiction as to judgment debtors, 200 

RELATION OF TRUSTEE'S TITLE» 114 

RENT, 

Distress for, 113 
Restraint of distress for, 15 
Proof for, 113 

REPUTED OWNERSHIP, 
Doctrine of, 117 

RESTRAINING PROCEEDINGS, 
Jurisdiction, 12, 14 
Service of order to, 13 
Action for fraudulent misrepresentation, 15 
Distress for rent, 15 

RULES, 

Power to make, 234, and s. 127, p. 150 

SCHEME OF ARRANGEMENT {See CbrnposOioii). 
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SECURED CREDITOR {See Creditor), 

SET-OFF, 

Rule as to mutual credit and, 88 

Differs from set-off between solvent parties, 89 

SETTLEMENTS, 

How application for discharge affected by, 73 

Voluntary, 25 

Proof of trustees of, 126 

SMALL BANKRUPTCIES, 

Where assets under £300 . . 218 
Where assets under £50 . . 219 

SOLICITOR, 

Remuneration of, when trustee, s. 73, p. 146 

SPECIAL MANAGER, 
Power to appoint, 16 

SPECIAL RESOLUTIONS, 
Defined, 253 

STATEMENT OF AFFAIRS, 
Duty to submit, 20 

Time within which to be submitted, 21 
Consequence of failure to submit, 22 
Inspection of, 23 

STAY OF PROCEEDINGS, 
Service of order to, 13 

SURPLUS, 

Application of, 111, 161 

TAXATION, 

Provisions as to, s. 73, p. 146 

TIME, 

Computation of, p. 141, p. 152 

TRANSITORY PROVISIONS, 247, 248, 248a, and s. 161, p. 153 

TRUSTEE, 

Appointment of, 49, 180 

Security from, 49 

Objections of Board of Trade to appointment of, 50 

When appointment takes effect from, 51 

Effect of creditors neglecting to appoint, 52 

Removal of, 181a 

Release of, 176-178 

Vacancy in office, 182 

Soliciting votes, penalty on, 35, and s. 72, p. 146 

May vote and hold proxy for his own appointment, 35 
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TRUSTEE— conhnwrf. 

Joint or successive trustees, 180 

Voting powers of, 183 

Remuneration of, 168 

Payments into bank by, 172 

Duties and powers of, as to realisation of property, 137-152 

What rights of action pass to, 141 

Duties of, as to distribution of dividends, 153 

To furnish list of creditors, s. 79, p. 148 

Control ©f creditors and Board of Trade over, 184, 186 

Appeal against decision of, 101, 185 

Admission and rejection of proofs by, 100, 101 

May administer oaths, 100 

Commencement of title of, 114 

What property vests in, 115, 116, 146 

Disclaimer by, 147-150 

General powers of, 151 

Powers of, for which sanction of committee necessary, 152 

Right to enforce delivery of goods purchased on credit, 133, 1 35 

Accounts to be rendered periodically by, 175 

Audit of accounts of, 173 

Books to be kept by, 174 

How may sue, 179 

Receiving order against, 181 

Bankruptcy of Trustee within Trustee Act 1850... 246 

UNDISCHARGED BANKRUPT OBTAINING CREDIT, 75 

VOTING, 

Who entitled to vote, 27 

Position of secured creditor as to, 28 

Position of holder of bill or note as to, 30 
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